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CURRENT EVENTS. 





Crmomat Law Macazine.—The publisher 
of this magazine has taken a very bold step 
in advance. It has heretofore been issued 
bi-monthly. With the commencement of the 
present year it will be issued monthly, and 
each number will be as large as heretofore. 
The price will remain, as heretofore, five 
dollars per annum. It will thus make two 
large volumes per annum, of the choicest 
matter relating to criminal law,—essays by 
able writers, select cases annotated, anda 
digest of all the decisions of the American 
courts in crimjnal cases. It is published by 
F. D. Linn & Co., of Jersey City, New Jer- 
sey. 





SUPPRESSING THE PUBLICATION OF JUDICIAL 
Dectsions.—The Daily Register (New York,) 
referring to the litigation between the pub- 
lisher of the Boston Law Record and Mr. 
Lathrop, the Massachusetts State reporter, 
to which we alluded in a former issue, says: 
‘‘This is an ungracious position for publish- 
ers whuse business it is to sell to the profes- 
sion and whose profits depend on that ser- 
vice, to take against the profession whose 
business it is to serve their clients, and who 
need to know the law as fast as it is promul- 
gated. 
cessible to the profession generally until they 
appear in the bound volumes of the official 
reports, it is very plain that they ought not 
to be in the hands of any of the profession, 
but ought to be kept unpromulgated, and to 
have no effect as authorities during the 
period that the law thus withholds them from 
public knowledge. Of course, there may be 
special rights under particular contracts on 
which we ought to express no opinion; but it 
seems to be a curious anomaly, if it be true, 
that the judges who have power to declare 
the law should have power also to withhold 
that declaration from the knowledge of the 
profession and the public, who are bound to 
take notice of the declaration and govern 
themselves accordingly.’’ 

Vol. 22.—No. 2. 


If judicial opinions are not to be ac-. 





SUSPENSION OF THE MantToBa LAW JOURNAL. 
—We are sorry to read, in the December num- 
ber of this interesting periodical, the follow- 
ing announcement: ‘‘With this number the 
Manitoba Law ‘Journal ceases publication. 
Our bar is as yet far too small to support a 
journal. Coupled with the reports it might 
live, but, the Law Society having now under- 
taken that work, it must die. We trust that 
before many years it may revive under 


better auspices and abler direction.’”” We 
hope that it may revive, too. The Man- 
itoba Law Journal was conducted with 
ability by John S. Ewart, Q. C. We 


turned to every number with an interest 
which was seldom disappointed. There is 
something in the atmosphere of the far north 
which invigorates the brain and favors suc- 
cessful literary pursuits, and we confidently 
expect that, as the population of Manitoba 
and the Northwestern Territories of the Do- 
minion grow, and as the legal profession of 
those countries becomes more numerous and 
wealthy, they will be able to sustain a revived 
Manitoba Law Journal. 





Tue New York City Bar Association.— 
Mr. David Dudley Field introduced two res- 
olutions in the Bar Association of the City of 
New York. The first was that the law ought, 
as far as possible, to be reduced to the 
form of a statute. The second was that it 
was possible to reduce to the form of a 
statute the law relating to real property, to 
contracts, and to bills of exchange. The res- 
olutions were laid over for discussion at a 
future meeting, and were, if we understand 
it right, defeated by a vote of 184 to 29. The 
tactics by which this result was brought about 
are described by a correspondent of the Al- 
bany Law Journal, himself an opponent of 
Mr. Field’s Civil Code, as having been ex- 
ceedingly unfair. Of course, we can ex- 
press no opinion upon that point at this dis- 
tance ; but we are surprised to learn that so 
intelligent a body of lawyers should oppose 
the propositions embodied in these resolu- 
tions. We are not a believer in codification 
in any Utopian sense; we do not believe in 
an unlimited scheme of codification. But we 
do believe that certain principles in the law 
ought to be regarded as settled; that those 
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principles are capable of definite statement, 
and that they ought to be stated and ought 
to receive the sanction of the legislature. We 
are amazed that any considerable number of 
lawyers have the hardihood to face public 
opinion and argue that the law shall remain 
written in 5,000 books instead of being writ- 
ten in one book. The lawyers of the New 
York Bar Association resemble a certain 
class of politicians. They do not know that 
there is such a thing as public opinion until 
they are knocked down by it. 





—_> 


‘‘A Court OF THE SUPREME CoURT OF THE 
Unitep States.’’—We find the following in a 
late number of the Law Journal (London): 
‘*‘We may be allowed to admire the dignity 
with which Mr. Justice Field, as reported 
elsewhere from an American journal, con- 
demned the appearance of armed advocates 
and attorneys in a court of the Supreme 
Court of the United States. Six-shooters, it 
is possible, may be overlooked in State courts ; 
but the attorney who enters a court of the Su- 
preme Court of the United States with a bulge 
in his trousers’ pocket is to be liable to instant 
disbarment. It is a pity that Judge Sawyer 
should have a little derogated from the great 
principle laid down by his colleague by ob- 
serving that ‘witnesses, it is true, may come 
into court armed.’ May they? If so, is it 
not a little unfair to counsel? A cross-exam- 
ination conducted on the terms that the wit- 
ness may reply to inconvenient questions with 
a pistol-shot is a proceeding not fully condu- 
cive to eliciting the truth. Common brother- 
hood compels us to ask that Judge Sawyer 
will kindly insist on witnesses leaving their 
revolvers outside the court, or that Mr, Jus- 
tice Field will allow our transatlantic breth- 
ren to be armed even in the Supreme Court 
of the United States. In such matters it is 
only fair that there should be reciprocity.’’ 
The above illustrates the amount of know- 
ledge which some English lawyers possess 
concerning the courts of other countries. 
The scene above referred to took place in the 
Circuit Court of the United States for the 
district of California. The judge who pre- 
sided at the time happened to be Mr. Justice 
Field, of the Supreme Court of the United 
States, whose title, when so presiding, is 





“Circuit Justice.’’ The distance between 
the place where the court was held and the 
place where the Supreme Court of the United 
States is held is a journey of seven days and 
nights by the fastest express train. Mr. Jus- 
tice Sawyer never said that witnesses may 
come into court armed, in the sense of ex- 
pressing an approval of the practice. What 
he meant was that such a thing may possibly 
take place, unknown to the judge, the jury, 
or the counsel. 
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Forty-ONE YEARS OF JUDICIAL SERVICE.— 
On December 30 a meeting of the princi- 
pal members of the bar of New York City 
was held in the room of the Court of Com- 
mon Pleas, to take action on the retirement 
of Chief Justice Charles P. Daly from the 
Court of Common Pleas, of which he had 
been a prominent judge for more than forty- 
one years. The chair was occupied by ex- 
president Chester A. Arthur. Highly eulo- 
gistic speeches were made, and a resolution 
expressing high respect for the private char- 
acter and commendation of the judicial ca- 
reer of the retiring Justice was adopted unan- 
imously. At the close of the addresses ex- 
President Arthur presented Chief Justice 
Daly with the ivory gavel with which the pro- 
ceedings of the Court of Common Pleas had 
been conducted from its early stages by 
Chief Justices Ulshoeffer, Ingraham and 
Daly. The gavel, which had been stained 
and broken by time and use, had been re- 
stored, and gold plates bearing appropriate 
inscriptions had been placed on each end of the 
hammer. Judge Daly was very much affect- 
ed, and spoke a few sentences of thanks. 
His term of office, to which he was re-elected 
in 1870 for fourteen years, expired on Decem- 
ber 31st. 





Tue Kansas Bar AssociatTion.—As the or- 
gan of all the bar association, it is our duty 
to announce that the annual meeting of this 
body will be held at Topeka on Tuesday, 
the 12th day of January, 1886, at 4 o’clock 
p.m. The annual business of the Associa- 
tion, including the election of officers, will be 
transacted at that time. The following ad- 
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dresses by members of the Association, will 
be delivered: 

1. A. H. HORTON, Atchison, President. Opening 
Address, “The Proposed Constitutional Amendment.”’ 

2. GEO. R. PECK, Topeka, “Codification.” 

3. T. F. GARVER, Salina, “Our Jury System.” 

4. H. C. SLUSS, Wichita, “A Lawyer.” 

5. L. B. KELLOGG, Emporia, “The Supreme 
Court.’? 

6. W. D. WEBB, Atchison, “The Integrity of the 
Legal Profession.” 

7. D. J. BREWER, Leavenworth, “Libel.” 

As the meeting is expected to be one of in- 
terest and value to the Association, and to 
the profession at large, a full attendance is 
desired. This body starts out well. The 
Chief Justice of the State is president, and a 
circuit judge of the United States files in 
among the ranks, and does patriotic duty as 
a citizen of the State, and a member of the 
legal profession therein, by reading a paper. 
This is as it should be. The leading mem- 
bers of the profession, on and off the bench, 
should take hold in an organization of this 
kind, and encourage, by their example, those 
who are less gifted and more backward. In 
more than one body of this kind, the leading 
members of the profession, on and off the 
bench, selfishly stay away and cast the task 
of maintaining the organization upon the jun- 
iors. 


. 








NOTES OF RECENT DECISIONS. 





Crmiat Law. ([Inpictment] Dzistinc- 
TIONS BETWEEN A Purpose TO Commit A CRIME 
AND ATTEMPTING TO Commit A Crime.—We 
wish we had space to publish, in full, the 
learned and exhaustive opinion of Mr. Jus- 
tice Green, of the Supreme Court of Appeals 
of West Virginia, in State v. Baller ;! but as 
the opinion is sixteen pages long and relates 
to a single point in criminal law, we do not 
feel able to yield the space to it. We here 
take leave, parenthetically, to warn the West 
Publishing Co. ,to go slow in establishing 
their projected Southeastern Reporter, which 
is to include the Supreme Court of Appeals 
of West Virginia. It isacase where any 
publishing house might well act upon the 
maxim, ‘‘leok before you leap.’” The West 
Publishing Co. is no doubt a strong concern ; 
but we doubt if any company of private pub- 


126 W. Va. 90 (advance’ sheets). 





lishers is financially strong enough to stand 
the strain of publishing the opinions of a 
court whose opinions are as long as _ those of 
the West Virginia Court. We do not concur 
in the good-humored sarcasm with which the 
Wheeling Intelligencer handled that court re- 
cently, when it republished our former re- 
marks upon the length of Mr. Justice Green’s 
opinions. We respect the court for its learn- 
ing and the general soundness of its conclu- 
sions ; but, query, is it necessary for a court 
to write an elaborate treatise on every per- 
fectly well settled rule that every ignorant 
backwoods lawyer may bring before it? But 
to return to the case of State v. Baller. The 
indictment alleged that C. B. unlawfully fur- 
nished one A. R. for the use of P. E., money 
to unlawfully induce P. E. to absent himself 
from the circuit court of the county at a cer- 
tain term, to which he, P. E., had been sum- 
moned as a witness against said C. B. in a 
trial on an indictment against said C. B. then 
pending in said court, whereby the said C. B. 
attempted to obstruct and impede the admin- 
istration of justice. The court held that the 
indictment was fatally defective in not alleg- 
ing that A. R. paid or offered to pay said 
money to the witness P. E., to induce him to 
absent himself as such witness at said time 
from the circuit court. Without this the act 
done by the defendant was not of such a na 
ture as to constitute an attempt to commit 
the offence mentioned in the indictment. 
The opinion contains, in the space of thirteen 
pages, an instructive review of the cases 
illustrating the distinction between an at- 
tempt and a mere purpose to commit a 
crime.? 


2 Cunningham vy. State, 44 Miss. 701; Commonwealth 
v. Reynolds, 14 Gray, 89; State v. Keys, 8 Vt. 57; State 
v. Carpenter, 20 Vt. 9; Rex v. Lanley, 2 Strange, 904; 
King v. Philips, 6 East, 464; King v. Higgins, 2 East, 
5; Reg. v. Meredith, 8 C. & P. 589; Rex v. Taylor, 1 F. 
& F. 511; Rex v. Goodall, 2 Cox, C. C. 40; Bee’'v. Rob- 
erts, 33 Eng. L. & Eq. 5389; Commonwealth v. Moyer, 2 
Mass. 138; Randolph v. Commonwealth, 6 Serg. & R. 
598; People v. Bush, 4 Hill (N. Y.) 134; Smith v. Com- 
monwealth, 54 Pa. St. 209; State v. Avery, 7 Conn. 266; 
Cox v. People, 82Ill. 191; Commonwealth v. Willard, 
22 Pick. 276; State v. Caldwell, 2 Tyler, 212; People v. 
Washburne, 10 Johns. 160; Walsh v. People, 65 Ill. 58; 
Jackson V. State, 43 Tex. 421; State v. Early, 3 Harr. 
662; Commonwealth v. Reynolds, 14 Gray, 87; Martin 
vy. State, 28 Ala. 71; People v. Lawton, 56 Barb. 126; 
People v. Burk, 4 Hill; Uhl v. Commonwealth, 6 Grat. 
706; Commonwealth v. Clark, 6 Grat. 675; Washington 
v. B. & O. R. Co., 17 W. Va. 197. 
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APPELLATE ProcepurE [TAKING AND Sav- 
1nG Exceptions] NeEcessity oF A MOTION FOR 
New Triat.—Here, for instance, is Danks 
v. Rodeheaver,?} a case relating to a single 
point of practice. The single question was, 
whether a party who takes exceptions to rul- 
ings made during the progress of a trial, 
saves them for review on appeal, where he 
makes no motion for a new trial. The court 
hold that he does not. The opinion which 
establishes this grave point is, together with 
the statement of the case, just twenty-five 
pages long. Decisions are reviewed at ex- 
travagant length from the courts of several 
other States. The West Virginia court had 
already decided the question twice;* and, 
when the question was stirred a third time, it 
might have contented itself with saying that 
it adhered to its former rulings,—those rul- 
ings being founded on a principle of the most 
obvious propriety, namely, that the trial 
courts shall have the opportunity to review 
and correct their own errors by having those 
errors brought to their attention in motions 
for new trial, before the appellate courts shall 
be troubled with them, and before the suc- 
cessful party shall be put to the delay and ex- 
pense of contesting those questions on appeal. 
After such an elaborate consideration of the 
question, the opinion of the court, (written of 
course by Mr. Justice Green) being twenty- 
three pages long, it is to be regretted that the 
court did not succeed in laying down for the 
guidance of the profession the correct rule. 
The following conclusion is stated in italics 
(printed by usin Roman,) by Mr. Justice 
Green: .‘‘My conclusion therefore is, if er- 
rors or supposed errors of any _ sort 
are committed by a court in its rulings 
during the trial of a case by a jury, the 
appellate court can not review these rul- 
ings of the court, unless two conditions con- 
cur: First, these rulings must have been ob- 
jected to when made and a bill of exceptions 
taken or the point then saved, and the bill of 
exceptions taken during the term; and sec- 
ondly, a new trial must also have been asked 
and overruled and objected to, and this noted 
on the record.’’ This statement of doctrine 
does not go far enough. The correct rule is, 


2+ Another case from the same volume. 
8 State v. Phares, 24 W. Va. 657; Core v. Marple, 24 
W. Va. 354. 





that the errors relied on should be stated in 
the motion for new trial, or else they are 
deemed to have been waived. A mere pro 
forma motion for a new trial, without stating 
the objectionable rulings as the ground of 
claiming it, would not, necessarily, serve to 
bring the attention of the trial court to those 
rulings, and give it an opportunity of cor- 
recting them. It would in many cases be no 
better than no motion at all. In fact, in 
many cases where the Missouri rule prevails 
that the attention of the trial court must be 
specifically called to the errors relied upon 
by their being stated in the motion for a new 
trial, the end which the rule aims at is de- 
feated by the trickery of counsel in filing a 
sort of omnibus motion for new trial, of which 
they have a printed form in the St. Louis Cir- 
cuit Court, and then ignoring on the argu- 
ment certain of the grounds taken thereun- 
der, or hinting to the court that those 
grounds are not confidently relied on. 
By these means a defendant desiring de- 
lay entraps the court into overruling his 
motion for new trial. He then appeals, 
and secures a delay of several years and also 
a reversal of the judgment. We have per- 
sonal knowledge of cases of this kind. It is 
true that the West Virginia court decided all 
that the record called upon it to decide; but 
after such an elaborate attempt the court 
ought to have succeeded in stating for the 
guidance of the profession, the proper rule 
of practice. It may be convenient to add in 
a note the cases reviewed by Mr. Justice 
Green.* 


4 Durance v. Preston, 18 Ia. 402; Core v. Marple, 24 
W. Va. 354; Klein v. Franklin Ins. Co., 13 Pa. St. 249; 
State v. Phares, 24 W. Va. 657; Boyle v. Levings, 28 
Ill. 316; Jamison v. Moore, 43 Miss. 600; Wells v. 
Mosely, 4 Cold. 401; Staver v. State, 61 Ind.; Grimes 
v. Summers, 39 Ark. 482; Humphreys v. Walton & Co., 
2 Bush, 580; Harper v. Harper, 10 Bush. 447: Lancas- 
ter v. Ins. Co., 62 Mo. 127; Shrewsbury v. Miller, 10 
W. Va. 115; Sweeney v. Baker, 13 W. Va. 158; Perry 
v. House, 22 W. Va. 383; Sammons v. Hawver, 25 W. 
Va. 678; Bengley y. Denson, 40 Té&&k. 416; Boyer v. 
Chestnut, 4 Leigh, 1; Thompson v. Cummings, 2 
Leigh, 321; Brown v. McAllister, 39 Cal. 573; Dedo v. 
White, 50 Md. 242; Carlin v. Chicago ete. R. Co., 31 
Ia. 371; Deves v. Heiner, 19 Ia. 297; Fisher v. Fish- 
er, 43 Miss. 214; Love v. Carpenter, 30 Ind. 284; Gar- 
ver v. Daubenspeck, 22 Ind. 238; Carroll v. Saun- 
ders, 38 Ark. 216; Fry & Co. v. Ford, Id. 246; 
Knox v. Hellums, Id. 413; Young v. King, 33 
Ark. 745; State v. Mahon, 26 Ark. 536; Merriweather 
y. Erwin, 27 Ark. 37; Worthington v. Welsh, 27 Ark. 
464; Hick v. Wilson, 24 Ark. 628; Moss v. Smith, 19 
Ark. 683; Dethrage v. Montgomery, 4 Bush. 46; Rob- 
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Tue Doctrine oF WAIVER IN ITS APPLICA- 
TIon TO InsuRANCE Poxicres.—The case of 
Wheeler v. Traders Insurance Company,° late- 
ly decided by the Supreme Court of New 
Hampshire, involves an interesting and im- 
portant application of the doctrine of waiver, 
in connection with fire insurance policies. 


“Many of these policies, it is well known,con- 


tain so many exceptions against liability, that 
if full effect were given to all the exceptions, 
the contract would be practically as absurd 
as a deed of conveyance which says you shall 
have the land, and yet you shall not have it, 
—which passes the title to the purchaser in 
absolute fee, and yet which says he shall not 
have the right to sell it,— in which case it is 
well known, the clause against alienation be- 
ing repugnant to the granting part of the 
deed and to its main purpose, is held absurd 
and hence void. In the New Hampshire case 
to which we refer, the action was assumpsit 
on a policy of fire insurance, which was made 
by writing in a printed blank that the defend- 
ant insured the plaintiff's woolen mill and 
contents, in Salem, N. H., against loss by 
fire for one year. In the printed part of the 
policy was a stipulation that if the assured 
should use or keep naphtha without permission 
in the policy, the policy should become void 
and the insurance cease. The plaintiff, with- 
in the year, used naphtha for killing moths, 
and after its use, from a fire not caused by 
it, the mill and its contents were burned. 
The plaintiff was a woolen manufacturer, do- 
ing business in the mill at the time of the in- 


inson v. Clarkson, 34 Mo.; Rollingworth v. Halshous- 
en, 17 Tex. 47; Wetmore v. Woodhouse, 10 Tex. 33; 
Hall v. Stancell, 3 Tex. 400; Houston v. Janes, 4 Tex. 
170; Jones v. Thurmand, 5 Tex. 323; Thatcher v. Mills, 
14 Tex. 16; Commonwealth vy. McKee, 14 Tex. 30; 
Earle v. Thomas, 14 Tex. 593; Bart v. Alford, 20 Tex. 
229; Robinson v. State, 24 Tex. 154; Powell v. Huling, 
28 Tex. 56; Wrixht v. Donnell, 34 Tex. 305; Robinson 
v. Carroll, 16 Tex. 383; Cloud v. Adriance, 1 Tex. 106; 
Railway Co. v. Twombly, 100 U.S. 78; Johnson v. Ma- 
son, 1 Wash. 4; Guerrant v. Finder, Gil. 41; State v. 
Frew, 24 W. Va. 460; Power v. Finnies, 4 Cal. 415; 
Humphreys v. West, 3 Ran. 518; Washington etc. Tel. 
Co. v. Hobson, 15 Grat. 122; Martz v. Martz, 25 Grat. 
368; Peery v. Peery, 26 Grat. 320; Winston v. Giles, 27 
Grat. 530; Page v. Clopton, 30 Grat. 415; Bull v. Com- 
monwealth, 14 Grat. 614; Stevenson v. Wallace, 27 
Grat. 78; Bank v. Waddell, 31 Grat. 477; Lambert v. 
Cooper, 29 Grat. 61; Stansbury v. Miller, 10 W. Va. 
127; Riddle v. Core, 21 W. Va. 530; Gerst v. Jones, 32 
Grat. 519; Kincheloe v. Tracewells, 11 Grat. 587, 609: 
Binns v. Waddell, 27 Grat. 588; Bank v. Waddell, 27 
Grat. 448. 
51 Atl. Repr., 293. 





surance and loss, and the use of naphtha in 
the manufacture of woolen goods was neces- 
sary and customary, and the defendant knew 
of the usage. In fact, the use of naphtha for 
killing moths was shown to be necessary in 
manufacturing woolen goods, and customary 
among woolen manufacturers. It was held: 
1. That parol evidence was admissible to 
show what the contents of the mill were. 2. 
That evidence was admissible to the effect 
that,in other woolen mills naphtha was used to 
remove grease spots from cloth and to clean 
machinery. Such evidence was for the pur- 
pose of showing that its use was customary 
and necessary in woolen mills, although the 
plaintiff never used it but once in his mill, 
and then only for the purpose of killing 
moths. 3. That the insurer knowing that 
naphtha was necessarily used in the business, 
waived the printed condition of the policy 
that it should be void if the assured should 
use naptha, and was estopped after a loss 
from setting up its use to defeat a recovery 
on the policy. Doe, C. J., and Smith, J., 
dissented. Allen, J., did not sit. The other 
justices ‘concurred. In giving the opinion of 
the court, Mr. Justice Bingham said: ‘‘It is 
claimed that parol evidence was not admissi- 
ble to show what constituted the contents of 
the mill. 1. It does not appear that this ob- 
jection was specifically taken at the trial, ex- 
cept as it may be included in the one that 
there was no sufficient evidence to warrant 
the finding of the facts claimed. The ques- 
tion has, however, been considered without 
reference to the form of the exception. It 
has no reference to the prohibitory clause of 
the policy, but relates entirely to the admissi- 
bility of the parol evidence. The contents 
of the mill were insured, but if no resort to 
parol evidence can be had to ascertain what 
they were, this part of the insurance may be 
void for uncertainty. ‘Woolen mill and con- 
tents’ is a general description which refers to 
extrinsic objects and circunistances that make 
it necessary to resort to parol evidence to 
prove the existence of the facts by which 
alone the property insured can be ascertained 
and identified. Such evidence is competent 
to enable an application of the policy to its 
subject-matter.° The evidence being prop- 


6 Gerrish v. Towne, 3 Gray, 82, 88; Woods v. Sawin, 
4 Gray, 322; 1 Greenl. Ev. §§ 286-288; Webster v. At- 
kinson, 4 N. H. 21, 24; Bell v. Woodward, 46 N. H. 
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erly admitted, it could be used for all legiti- 
mate purposes in the case, and the plaintiff 
claims that its effect is not to be limited to a 
mere enumeration or identification of the 
property insured, but is also to be used to aid 
in the construction of the policy, in deter- 
mining what comes within its true meaning, as 
understood and intended by the parties to it. 
It appears by parol that the plaintiff was a 
woolen manufacturer, and at the date of the 
policy insuring the mill and contents for one 
year he was operating the mill in manufactur- 
ing a stock of wool into woolen goods, with no 
intention that the same would not continue dur- 
ing the year. The jury has found that the 
use of naphtha in the manufacture of woolen 
goods was necessary and customary, and that 
the defendant knew of the custom; that its 
use for killing moths by the plaintiff was ne- 
cessary in his business, and was customary 
among manufacturers of woolen goods. The 
fair construction of this branch of the policy 
is that the manufactured material, both before 
and during the process of manufacture, with 
the necessary articles customary in the pro- 
cess, and the cloths when manufactured, with 
such articles as were necessarily and custom- 
arily used in the preservation of the material 
and manufactured goods, wére included in 
the description as they might exist at any time 
in the year, when a loss might occur. In 
fact it might well be said to be an insurance 
of the woolen-mill and contents, to be used 
in manufacturing woolen goods in the cus- 
tomary manner, for one year. This was the 
apparent intention of the parties. The plaint- 
iff had a woolen-mill which he was operating, 
that he was intending to operate for the next 
year, and desired to get it and his stock in- 
sured. The defendant was an insurance 
company, soliciting patronage for the. profit 
to be derived from the premiums. Now, 
what was the understanding and intention 
of the parties in the description of the prop- 
erty in the policy? We think it was as above 
stated. In construing written instruments, 
the intention of the parties is sought; and to 
ascertain that intention, regard may be had 
to the nature of the instrument itself, the 
situation of the parties executing it, and the 
purpose they had in view.’ 

£15, 335; Steinbach v. La Fayette Fire Ins. Co., 54 N. 
Y. 90; Barnum vy. Merchants’ Fire Ins. Co., 97 N. Y. 


188, 192. 
7 Corwin v. Hood, 58 N. H. 401; Houghton v. Pattee, 





‘*There is no material difference of princi- 
ple in the rules of interpretation between 
wills and contracts, except what naturally 
arises from the different circumstances of the 
parties. The object in both cases is to dis- 
cover the intention, and the court may in 
either case put itself in the place of the par- 
ties, and see how the terms of the instrument 
affect its subject-matter.’ The interpretation 
of a will is the ascertainment of the testator’s 
intention. The written description in the 
policy was sufficient to insure the contents of 
the mill, including the necessary articles cus- 
tomarily used in manufacturing and preserv- 
ing the stock, when interpreted in the light of 
the circumstances surrounding its execution. 
But it is said that in the printed part of the 
policy the use of naphtha is expressly pro- 
hibited, and that the policy is to cease and 
become void in case of its use without written 
permission in the policy. The claim makes 
it necessary to examine the policy further, 
and find the meaning and intention of the 
parties as expressed in both the written and 
printed parts of it, as to the use of naphtha. 
It is admitted that the plaintiff has been 
guilty of no fraud or bad faith, and it is not 
to be presumed that the defendant was; but, 
on the contrary, it may be assumed that both 
parties acted in good faith to perfect an hon- 
est, practical insurance of the property as it 
existed and was operated. The loss was not 
occasioned by the use of naphtha, but from 
other causes, so that this branch of the de- 
fense is- purely technical,—an attempt to 
avoid an honest loss for a claimed violation 
of the policy that has done the defendant no 
harm. The jury has found that at the time 
of the insurance and loss the use of naphtha 
in woolen mills, for the manufacture of such 
goods as the plaintiff was making, was neces- 
sary and usual, and that the defendant knew 
of this usage. This being true, under the 
present claim of the defendant, the policy 
was substantially worthless to the plaintiff; 
he paid the premium for nothing and the de- 
fendant received it for nothing. The defend- 
ant understood it was the plaintiff’s purpose 


Id. 326; Bradley v. Washington, A. & G. Steam Pac- 
ket Co., 13 Pet. 89, 98; Swain v. Saltmarsh, 54 N. H. 9, 
16. 

81 Greenl. Ev., § 287. 

9 Brown vy. Bartlett, 58 N. H. 511; Kimball v. Lan- 
caster, 60 N. H. 264. 
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to continue his business of manufacturing, 
and knew if he’ did he must necessarily use 
naphtha, and as necessarily avoid the policy. 
This shows, if the present claim is the correct 
one, that the defendant was not acting in 
good faith at the time it insured the plaintiff, 
for it is fair to assume that he supposed he 
paid the premium for a valuable and not a 
worthless insurance. It was not unlike a 
grant with a reservation of all that was 
granted. It was a policy with a condition 
that would necessarily avoid it the moment 
the assured received it, unless he ceased the 
business of manufacturing in the mill. When 
the insurer names the premium for which he 
will insure property employed in any trade or 
business, it is presumed that he has in mind 
the nature of the understanding and the usual 
methods of doing the business. And if he 
does not know it, it is his duty toinform him- 
self, and he takes the risk on the understand- 
ing that what <is usual or necessary will be 


done.'° 
‘In this case the defendant’s knowledge 


that the use of naphtha was a necessity to the 
plaintiff's business does not depend upon pre- 
sumption, but is found as a fact by the jury. 
The blank policy in which the insurance was 
written contained many conditions upon which 
it-was to become void. Among them was the 
one in question. These were for the benefit 
of the defendant, placed there by it before 
the negotiation commenced for the insurance, 
and no special consideration appears to have 
been given them further than the filling of 
the blank with language which placed an in- 
surance on property entirely inconsistent with 
the printed prohibition, and which, if the pro- 
hibition was intended by the parties to remain 
in force, rendered the policy worthless. The 
written special description of the particular 
subject-matter, wherever inconsistent with 
special clauses, must control." It has been 
decided in this State, that if an insurer has 
knowledge at the time of the insurance of 
the true state of the assured’s title, it is a 
waiver of the condition in the policy making 
an inaccurate statement of the title an avoid- 
ance of the policy.” The property insured 

10 Pelly v. Governor, 1 Burr. 341, 348; Noble v. Ken- 
noway, 2 Doug. 510, 512; Steinbach v. La Fayette Fire 
Ins. Co., 54 N. Y. 90, 95; Harper v. Albany Mut. Ins. 
Co., 17 N. Y. 194, 197, 198. 


ll May. Ins., § 239. 
12 Pierce v. Nashua F. Ins. Co.,50 N. H. 297, 800, 





was in a building in another part of which a 
small steam-boiler was used. The application 
did not state this; if it had, the rules of the 
company would have prohibited the policy. 
It appeared that the company had knowledge 
of the boiler, and it was held to be estopped 
from taking advantage of the defect in the 
application.” 

‘‘The doctrine of waiver, as asserted, to 
avoid the strict enforcement of conditions con- 
tained in contracts, 1s only another name for 
the doctrine of estoppel.* American Cent. 
Ins. Co. v. McCrea,” was an action on a fire 
insurance policy on a distillery, which pro- 
vided that it should be void if the distillery 
should be run at night, and that ‘the use of 
general terms, or anything less than a dis- 
tinct specific agreement,clearly expressed and 
indorsed on this policy, shall not be con- 
strued as a waiver of any printed or written 
condition, or restriction herein.’ It was ad- 
mitted that the distillery had always been run 
at night, and was so run before, at the time 
of, and after the issuance of the policy, to 
the knowledge of the general agent of the 
company who delivered it, and it was held a 
waiver of the condition. This is a recent 
case in which many authorities are cited, clas- 
sified, and ably discussed, and it appeared in 
this case that at the time of the insurance the 
defendant knew the use to be not only neces- 
sary, but customary. 

‘It seems to be well settled that the exe- 
cution of a policy of insurance with full 
knowledge of existing facts, which by its 
conditions render it void, is a waiver of those 
conditions, because otherwise it would be 
a fraud.'® 

‘‘In this State, upon substantially the same 
principle, a policy conditioned to be void if 


802; Marshall v. Columbian Mut. Fire Ins. Co., 27 N. 
H. 157, 168; Currier v. Continental Life Ins. Co., 53 N. 
H. 539; Atlantic Mut. Fire Ins. Co. v. Goodall, 29 N. 
H. 182, 184,196. Campbell v. Merchants’ & F. Mut. 
Fire Ins. Co., 37 N. H. 35, was assumpsit ona policy of 
insurance. 

13 Barnes v. Union Mut. Fire Ins. Co., 45 N. H. 21, 
23; Appleton v. Phenix Mut. Life Ins. Co., 59 N. H. 
541, 544. 

14 Appleton v. Phenix Mut. Life Ins. Co., supra, 545, 
546; Hadley v. New Hampshire Fire Ins. Co., 55 N. 
H. 110. 

15 8 Lea, 513; 8. C., 41 Amer. Rep. 647. 

16 Van Shoick v. Niagara Fire Ins. Co., 68 N. Y. 434; 
Bennett v. North British & M. Ins. Co., 81 N.Y. 273; 
Woodruff v. Imperial Fire Ins. Co., 83 N. Y. 133: Na- 

ional Fire Ins. Co. vy. Crane, 16 Md. 269. 
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the facts material to the risk are not correct- 
ly stated in the application, is not rendered 
void by the omission or misstatement, with- 
out fraud, of facts known to the insurer. In 
other words, the issue of the policy with 
knowledge of the facts is a waiver of the con- 
dition. The insurance of the plaintiff’s prop- 
erty with a knowledge of the necessary use 
of naphtha was so utterly inconsistent with 
the condition against its use that an intention 
to waive the condition must be presumed. To 
permit the defendant after a loss to set up 
the condition which, by issuing the policy, it 
induced the plaintiff to believe was waived, 
would be permitting a fraud. There is no 
reason why the doctrine of estoppel should 
not be applied.” It may be said that this 
doctrine denies the insurance companies the 
right to impose the conditions on which they 
will assume risks. This is a mistake. It is 
founded upon the rules of fair dealing and 
sound morality, and is in harmony with a 
healthy public policy. It simply provides 
that companies, if they desire to impose con- 
ditions upon the assured that are inconsistent 
with usages, incidents, or nature of the risks, 
and the company’s knowledge thereof, they 
must do so in clear and unmistakable terms, 
so that the assured shall not be misled or de- 
ceived as to the character of the contract, or 
the protection it affords, or bound by infer- 
ences from the putting together of blind de- 
tached parts of the contract which he never 
in fact knew of, and rightfully supposed the 
contrary thereof to be true.'* 
‘*There are authorities to the contrary of 
, this rule,” but the great weight of authority 
sustains the view here taken.” 


17 Horn vy. Cole, 51 N. H. 287; Drew v. Kimball, 43 
N. H. 285. 

18 De Lancey v. Insurance Co., 52 N. H. 581, 587. 

19 Birmingham Fire Ins. Co. v. Kroegher, 24 Amer. 
Rep. note, 153, 154. 

2 Ward, Ins. 388. The following are some of the 
many authorities bearing on this branch of the case. 
May, Ins. §§ 239-241; Wood, Ins. 839, 840; Carlin v. 
Western Assur. Co.,57 Md. 515; s.c.,40 Amer. Rep. 
440, 445; Citizens’ Ins. Co. v. McLaughlin, 53 Pa. St. 
485; Michigan State Ins. Co. v. Lewis, 30 Mich. 41; 
Moliere v. Pennsylvania Fire Ins. Co.,5 Rawle, 342; 
Howard Fire Ins. Co. v. Bruner, 23 Pa. St. 50; Ayers 
v. Home Ins. Co., 21 Iowa, 185; Reaper City Ins. Co. v. 
Jones, 62 Ill. 458; Cumberland ,Valley Mut. Pro. Co. 
v. Schell, 29 Pa. St. 31; 15 Amer. Law. Rev. 763; 3 
Starkie, Ev. 1021, 1033, 1037; Georgia Home Ins. Co. v. 
Kinnier, 28 Grat. 88; Rathbone v. City Fire Ins. Co., 
31 Conn. 193, 194; Harper v. Albany Mut. Ins. Co., 17 
N. Y. 194; Bryant v. Poughkeepsie Mut. Ins. Co., Id. 





‘*The evidence received of the use of naph- 
tha in woolen-mills for other purposes than 
killing moths was unobjectionable. Many of 
the cases on this subject show the admission 
of similar evidence. 

‘*The question of the regularity of the ver- 
dict was decided at this term in Dearborn v. 
Newhall, in which the doctrine of Nims v. 
Bigelow,” is approved.’’ 

Judgment was given on the verdict for the 
plaintiff. 


200; Harper v. New York City Ins. Co., 22 N. Y. 441; 
Hall vy. President & Dir. of Ins. Co., 58 N. Y. 292; 
Buchanan v. Exchange Fire Ins. Co., 61 N. Y. 26; 
Moore v. Protection Ins. Co., 29 Me.*97, 101; Louns- 
bury v. Protection Ins. Co., 8 Conn. 459; Sims v. State 
Ins. Co., 47 Mo. 54; s. c.,4 Amer. Rep. 811; May v. 
Buckeye Mut. Ins. Co., 26 Wis. 291; Elliott v. Hamil- 
ton Mut. Ins. Co., 13 Gray, 1389; Haley v. Dorchester 
Mut. Fire Ins. Co., 12 Gray, 545, 548, 551; Pindar v. 
Kings Co. Fire Ins. Co., 36 N. Y. 648; Savage v. Corn 
Exchange F. & I. Ins. Co., Id. 658; Billings v. Toland 
Co. Mut. Fire Ins. Co., 20 Conn. 139; Whitmarsh v. 
Conway Fire Ins. Co., 16 Gray, 359; Viele v. Germania 
Ins. Co., 26 Iowa, 9; Archer v. Merchants’ & Manuf’rs’ 
Ins. Co., 43 Mo. 434; Birmingham F. Ins. Co. v. 
Kroegher, 83 Pa. St. 64; 5. C., 24 Amer. Rep. 147, note, 
150; Collins v. Farmville Ins. & B.Co., 79 N.C. 279; 
8s. C., 28 Amer. Rep. 822, 330; Carrigan v. Insurance 
Co., 53 Vt. 418, 425; O’Neil v. Buffalo Fire Ins. Co., 3 
N. Y. 122, 126; Steinbach v. La Fayette Fire Ins. Co., 
54 N. Y. 90. 
2144 N. H., 376. 








EVERY MAN’S HOUSE HIS CASTLE. 





It is a principle well settled that the law 
does not regard trifles; and yet, when it is a 
question of an officer entering a dwelling to 
serve civil process, it does trouble itself 
about very small things. For every man’s 
house is his castle. Though it be of thatched 
straw, and though the wind may whistle 
through it, and the rain may enter, yet the 
king cannot. So the rule was laid down by 
Sir Edward Coke. But many curious cases 
have arisen regarding the meaning of the 
word entry, and what constitutes a wrongful 
entry. It has long been settled that the offi- 
cer may not break open the outer door to en- 
ter ;} but if the outer door be open, he may 
break down an inner door.? So, also, the 


1 Semayne’s Case, 5 Coke, 91; Ilsey v. Nichols, 12 
Pick. 269. 

2 Lee v. Gansell, 1 Cowp. 1; Hutchinson v. Birch, 4 
Taunt. 618. 
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question has arisen, whether it is a breaking 
in, to open the outer door by lifting the latch, 
or drawing back a sliding bar, in the ordina- 
ry way in which persons entering a house 
open the door. In England it is held that 
such an entry is lawful, and not a breaking 
into the castle.* In this country, however, 
the right of immunity in one’s own house is 
more jealously guarded, and such an entry is 
considered a breaking in, and is, therefore, 
unlawful. The raising of a latch, or pushing 
open a closed, but unfastened door, or any 
entry whatever which has no relation to a li- 
cense, express or implied, is unlawful.* 
Likewise in the case of a window;; if it be 
found open, the officer may climb in,’ and if 
it be found to some extent open, it may, for 
this purpose be opened further.® But an en- 
try may not be made by breaking a pane, or 
pushing in, or raising a window which is 
closed, but not fastened, even though it be 
hung on pulleys.’ Nor a fortiori when the 
window is fastened by ahasp.* The fiction, 
underlying all these decisions, is, that if a 
man close his doors and windows, the law 
surrounds his home with an imaginery wall, 
safer for practical purposes than that of a 
medieval castle. J. P. Kirn. 
New York. 


3 Ryan v. Shilcock, 7 Exch. 77. 

4 Brown y. Perkins, 1 Allen, 89; Curtis v. Hubbard, 
1 Hill, 336. 

5 Lloyd v. Sandilands, 8 Taunt. 250. 

6 Crabtree v. Robinson, 15 Q. B. Div. 312. 

7 Nash v. Lucas L. R. 2 Q. B. 590. 

8 Hancock v. Austin, 14 C. B. N. 8. 634. 





SOME POINTS RULED IN TELEPHONE 
LAW. 





The law of telephones is the youngest born 
of the sister branches of the law. A new 
type of common carrier has recently entered 
the world of commerce. The law of common 
carriers has existed for ages in the common 
law, into which it was imported from the law 
of Rome.! This law has had a wonderful 
expansion even within living memory. The 
limited facilities of the classes of carriers 
which existed prior to the year 1800, such as 
stage coaches, and wind propelled vessels, 


1 Kent, vol. 2, Star p. 598. 





necessarily circumscribed the sphere of this 
department of the law. The nineteenth cen- 
tury has given birth to four giant species of 
common carriers, viz.: railroads, steam ves- 
sels, telegraphs and telephones. Carriers of 
persons and property are of ancient date. 
For many years telegraphic companies have 
transmitted communications between minds 
hundreds and thousands of miles apart. 

But it was reserved for the present decade 
to create companies for the transmission of 
articulate speech, who can convey the human 
voice with all its tones and modulations over 
miles of space. The pulsations of the air 
produced by the vocal organs and striking 
upon a metallic plate are repeated by electri- 
city upon a similar plate at a distance which 
reproduces aerial vibrations exactly like the 
first, which strike upon the ear and communi- 
cate to the receiver the voice of the sender. 
The law regulating this latest variety of 
carriers is not ten years old, and scarcely 
five. 

The legal principles peculiar to it now 
ruled, or perhaps hereafter to be applied, are 
probably few. It claims kinship with other 
carrier corporations, especially with the tele- 
graph whose work it seems designed to do 
over shorter distances. A treatise on the 
law of telephones should properly contain a 
resume of much of that governing the former. 
In the functions of the two classes of carriers, 
the mode of transmission, the use made of 
electricity, the commercial value of the work, 
their rights to the streets, and duties to the 
public, there is a singular analogy. The ab- 
sence of the voltaic battery, and the more 
direct and immediate agency of the sender in 
transmission, in one case are among the 
minor points of difference. Obviously, as 
telephone companies undertake no duty of 
transmission beyond supplying the proper 
mechanism and apparatus, there is a con- 
siderable body of law regulating the rights 
and duties of telegraph companies in receiv- 
ing, forwarding and delivering messages 
which are peculiar to them alone. 

But few questions pertaining exclusively to 
telephones seem yet to have been judicially 
passed upon. 

1. Rights to Streets.—Like telegrapli com- 
panies and as a necessity of their existence 
telephone companies possess the right of 
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eminent domain; which they may exert in 
condemning land for the erection of poles 
and adjustment and maintenance of the wires. 
This right is to be enjoyed in strict subordin- 
. ation to the right of private property, with 
due compensation paid or secured. It has 
been held that telegraph poles in a city 
should be shapely and not unsightly.? In 
that case the tops of the poles had been cut 
off and in falling had cracked and split so as 
to be unsightly and perhaps dangerous. But 
when the poles have been erected under the 
authority of the State statutes, and city 
ordinances no one, not specially damaged, 
can complain.? Manifestly both classes of 
corporations would be liable to a person in- 
jured by the negligence of the company in 
permitting the wires to droop and obstruct 
travel.‘ 

This JournaL® has noted the rulings of the 
courts on the power of telephone companies 
to stretch their wires across streets at the 
height of chimneys. The English Court of 
Appeals® held that as the city does not own 
‘to the skies’’ it cannot prevent by injunc- 
tion such a disposition of the wires, when ad- 
joining owners consented and no nuisance 
was committed.’ Two courts have gone still 
further and held that the poles in city streets 
are rot a nuisance removable by adjoining 
owners. These cases proceed upon the 
principle that this is a proper public use to 
make of the streets, as in the case of street 
railways. In the case last referred to the poles 
were sustained though they left but four feet 
in width for foot travel, and foot pasengers 
were thus ‘‘ina small way incommoded.”’’ 
And the court expressed itself as having no 
doubt of the power of the legislature to au- 
thorize the use of highways for erecting tele- 
graph poles. 

The Supreme Court of New York® re- 


2 Forsythe v. Balt. & Ohio Telegraph Co, 12 Mo. 
Appls. 494. 

8 Gay v. Mutual Union Telegraph Co., 12 Mo. Appls. 
485. 
4 Dickey v. Maine Telegraph Co., 46 Me. 483. 

520 Cent. L. J. 83. 

618 & 19 Vict. ch. 120, § 96. 

7 Coverdale v. Chariton, 48 Law J. Rep., Q. B. 128; 
Board of Work vy. United Telephone Co. Limited, 7 
Montreal Leg. News 363. 

8 Irwin v. Great Satalse Sp. Ct. of La., Dec. 15, 1884; 
Gay v. Mutual Union Telegraph Co, supra. 

® The People of N. Y. v. The Metropolitan Telephone 
& Telegraph Co., 38 Hun 597. 





cognized the principle that poles were re- 
movable when constructed and _ erected 
larger and higher than necessary for the com- 
pany’s use, the poles having been erected in- 
side the curb, and some being larger than 
others. 

2. Evidence—A Novel R ling.—The Su- 
preme Court of Kentucky” rules a nice point 
of evidence. A. wishing to communicate 
with B. induces the operator to connect with 
him who receives B.’s statements through 
the telephone and reports them to A. Ona 
trial between A. and B., as the operator, on 
being called, had forgotten what he had thus 
heard and reported, A. was permitted to 
prove by himself and bystanders what he had 
thus reported. 

The point was ruled on the doctrine of 
agency, B. being held to have created the 
operator his agent, in thus making him the 
medium of the transmission to A. There 
was a dissenting opinion. Prof. Ewell in his 
note to the case" coincided with the dissent. 
At first blush this doctrine seems novel, and 
an infraction of the principle of hearsay. 
And, on further reflection, it would appear 
the better view that the operator was the 
agent only of the party A., who requested his 
services, and first employed his assistance, 
and that when B. responded to the operator 
he did so as tothe agent of A. This case 
seems a stretching of the rule of agency toa 
peculiar and dangerous tension, which is 
likely to surround the act of replying through 
a telephone with new and alarming risks. 
Every one knows how difficult it frequently is 
in practice to identify voices through this in- 
strument; and musta subscriber make an- 
swer to an important proposition of business 
at the hazard of binding himself by the care- 
less or wilful misrepresentations of an un- 
known recipient at the other telephone? This 
would be to constitute this valuable device 
for the purposes of commerce a trap for the 
unwary or even the prudent. 

3. Right to Discriminate as to Patrons.— 
The general proposition is probably clear 
that as to ordinary patrons no such power-of 
supplying some with telephonic facilities and 
denying others exists. The Supreme Court 


10 Sullivan v. Kuykendall, reported in'24 Am. L. 
Reg. 442; s. c. Chi. Leg. News, Mch. 7, 1885, p. 218. 
11 24 Am. L. Reg. 451. 
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of Nebraska” holds that telephone companies 
are common carriers of news, public servants 
in the commerce of the country, and cannot 
refuse their facilities to any who tender a full 
compliance with all reasonable rules; and 
that the duty is enforceable by mandamus. 
This principle would seem to fall within the 
doctrine of the elevator case.” Telephones 
being impressed with a public use the public 
have an interest in them to regulate. Like 
grain elevators they have become vital instru- 
ments of commerce. Being invested by the 
public with a practical monopoly of privileges 
there results a supplementary obligation to 
treat all alike. Ina limited sense the inter- 
ests of each subscriber are those of all, as 
each widening of the circuit enlarges each 
patron’s advantages. The case is analogous 
to that of other carriers like railroads, and tel- 
egraph companies. They must serve the pub- 
lic without distinction, except where it is 
grounded upon the duty of protection it owes 
the public. 

4. Discriminating between Rival Telegraph 
Companies.—It has been held by the U. S. 
Circuit Court for the Eastern District of Mis- 
souri’? that a telegraph company must fur- 
nish its lines alike to all telegraph companies 
who apply. While the Connecticut court 
holds to some extent the opposite doctrine. 
The Ohio case turned directly on the State 
statute requiring this equality of all telephone 
companies. See on this point.'® 

But the Federal Court and Connecticut 
cases involve the same issues, and a similar 
state of facts. In each of these two cases 
the telephone company had purchased its 
rights of the American Bell Telephone Com- 
pany, a Massachusetts corporation, with 
which it had contracted to do business only 
with such telegraph companies as had secured 
the right from the American Bell Telephone 
Company. The question was whether the 
telephone company could shield itself behind 


12 State ex rel. Webster v. Nebraska Telephone Co., 
24 Am. L. Reg. 262. 

13 Munn v. State of Illinois, 94 U. S. 113; see also 
Allnut v. Ingalls, 12 East 527. 

i Louisville Transfer Co. v. Am. Dist. Telephone 
Co., Louisville Ch. Ct. 

15 State of Mo. ex rel. Balt. & Ohio Telegraph Co. v. 
Bell Telephone Co., 23 Fed. Rep. 539. 

% Am. Rapid Telegraph Co. v. Connecticut Tele- 
phone Co., 49 Conn. 352; s. c. 44 Am. Rep. 237. 

¥ State v. Bell Telephone Co., 36 Ohio St. 296. 

8 State &c. v. Nebraska, cited above. 





that contract and decline to favor other com- 
panies. The Connecticut court maintains it 
can; and so does Judge Treat dissenting in 
the Federal Court. While the U. S. Circuit, 
Judge Brewer delivering the opinion of the 
court in that case, holds that the exclusive 
provision of the contract is inoperative. 

This seems the juster view upon the prin- 
ciples hereinbefore referred to. When the 
company owning the patents authorized the 
Connecticut or Missouri company to exercise 
its rights under its patents, it thereby im- 
pressed upon the lines and apparatus of the 
purchasing company a public use, and invest- 
ed the whole public, including rival telegraph 
companies with an interest. This is no more 
an invasion of the right of private property 
than is the regulation of elevator tolls, or 
railroad fares. The private nature of the 
property has become merged sub modo in its 
newly impressed public character. Deriving 
a profit from the public use of its property 
rights the parent corporation is required to 
serve the public equally. The opposing view 
is based upon the idea of the binding force 
of contracts. But the contract must give way 
to public policy, and the principles control- 
ing property devoted in part to public use. 

Judge Brewer restricts the doctrine to the 
case where telephonic privileges have been 
accorded to one telegraph company and are 
sought by another; recognizing the right to 
debar all telegraph companies equally from 
the use of the telephone wires for a sort of 
messenger service; and as thus qualified it 
would appear the sounder view. In the Con- 
necticut case the court rides as it were rough 
shod over the statute requiring impartiality of 
telephone companies. See in support of this 
position.” 

[ hope it will not be considered unprofitable 
to thus, perhaps at too great a length, call at- 
tention to what are believed to be at least 
nearly all the leading cases which have thus 
far traversed this new and interesting field. 

Little Rock, Ark. Wa. G. Wuipr_e. 


19State ex rel. Am. Union Telegraph Co. v. Bel 
Telephone Co. of Mo., before Judge Thayer, St. Louis 
Circuit Ct. 
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INJUNCTION—INJURY NOT REMEDIABLE 
AT LAW. 





BLAIN v. BRADY. 


Maryland Court of Appeals, Dec. 10, 1885. 

1. INJUNCTION [Irreparable Injury]. Not Granted 
Except to Prevent Injury not Remediable at Law.— 
Equity never interposes, by injunction, where there is 
a plain and adequate remedy at law, 


2. PLEADING [Injunction] Facts must be Stated 
Showing Irreparable Injury.—The mere allegation in 
a bill for an injunction, that irreparable injury will 
ensue is not sufficient; facts must be stated which will 
satisfy the court that the apprehension of such injury 
is well founded. 

8. INJUNCTION [Injury to Realty] Overflowing 
Another’s Land.—Allegations in a bill for an injunc- 
tion, that the defendant, a riparian owner, erected an 
embankment to keep the water from overflowing his 
land in time of freshets, whereby a “‘considerable por- 
tion” of the plaintiff’s land on the opposite side of the 
river was overflowed at such periods, held not to state 
a case showing an injury irreparable at law. 


4, ——— [After Judgment at Law.] Injunction to 
Prevent Multiplicity of Suits.—Semble, that in such 
a case, after the plaintiff has obtained a judgment at 
law, if that does not stop the mischief, equity will in- 
terpose on the ground of preventing a multiplicity of 
suits. 


Appeal from the circuit court of Prince George’s 
county. 

D. R. Magruder, for appellant; Jos. K. Roberts, 
for appellee. 

MILLER, J., delivered the opinion of the court: 

This appeal is from an order refusing to grant 
the injunction asked for in the bill filed by the 
appellant, and dismissing the same with costs. It 
appears from the bill and accompanying exhibits 
that the complainant, in May, 1878, purchased a 
farm in Prince George’s county, containing about 
107 acres, for the sum of $30 per acre, amounting 
in all to $3,215.62; this farm adjoining on one 
side an unnavigable stream of water known as 
the ‘Southwest branch of the Patuxant river,”’ on 
the opposite side of which is the land of the de- 
fendant, which is lower than that of the com- 
plainant, so that in times of heavy rains and 
freshets, when the stream is swolien and over- 
flows its banks, such overflow found its natural 
outlet over the defendant’s land, and little or none 
of it came upon the land of the complainant owing 
to its higher location. The bill charges that this 
state of things has continued from time imme- 
morial, and the complaint is that the defendant 
has recently erected an embankment on his lands 
adjacent to the stream for the purpose of prevent- 
ing this overflow of water thereon, whereby, in 
times of heavy rains and freshets, the overflow of 
water, instead of passing over his lands as it had 
been accustomed so to pass, has been thrown upon 
the complainant’s land, thereby causing ‘‘a con- 
siderable portion” of the same to be submerged 
and drowned, and the crops growing thereon to 
be entirely destroyed. It then charges that so 





long as this embankment shall be continued the 
portion of the complainant’s land so submerged 
will be rendered valueless, as it will be impossible 
to cultivate the same; and thus an irreparable in- 
jury to his land is caused, and will be continued 
unless this embankment shall be removed by the 
aid of a court of equity; that he has been credibly 
informed and believes, and therefore charges, 
that the defendant is engaged in preparing tim- 
ber and other material for the purpose of erecting 
upon his said land other works and obstructions 
for the more full and effectual prevention of said 
overflow over his land, and of further and more 
fully and effectually and permanently causing the 
same to flow over and upon the land of the com- 
plainant; that by the natural conformation of the 
complainant’s land the water, when thus thrown 
upon it, has and can have no outlet therefrom, 
but remains thereon to the permanent injury 
thereof, and to the ultimate and entire ruin and 
destruction thereof, for the purpose for which 
it has always been used and enjoyed, to- 
wit: for the purpose of cultivation, and for 
any other practicable or useful purpose. 
The bill also charges that the complainant has 
instituted an action at law against the defendant 
to recover damages for the injury thus occasioned 
to his land and crops; but he avers that such ac- 
tion, and others which he may hereafter institute 
for the continued injury, will afford him no 
adequate relief, and he will be subjected to a 
multiplicity of suits, to the irreparable loss and 
injury, and to the great delay, vexation, cost and 
expense caused by tedious and protracted litiga- 
tion, unless protected by a court of equity from 
such acts of the defendant already committed, 
and those which he is about tocommit. The bill 
then prays for an injunction restraining the defen- 
dant from maintaining the embankment already 
erected, and requiring him to remove the same, 
and also preventing him from erecting any others 
which will produce the same effect. 

‘The case thus presented is not one in which a 
stream in its ordinary stage of water has been di- 
verted from its natural course by an obstruction 
placed in its channel and between its banks, but 
one where a stream which flows between the lands 
of two proprietors, and ordinarily keeps within 
its banks and does no harm to either, but which, 
in times of heavy freshets, overflows its banks, 
and such overflow naturally spreads over the land 
of one of them, and where the proprietor of the 
land thus subject to be flooded has erected an em- 
bankment upon his own land to save it from such 
flooding. Whether he has the right to do this, 
even if the consequence is to cast the overflow 
upon the land of the other proprietor, unless he 
chooses to make a similar embankment on his 
land and on his side of the stream, is a question 
which, in the view we have taken of it. need not 
be decided in this case. That point will be more 
appropriately presented for decision in the action 
at law. 

The question immediately before us is, does 
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this bill make out a case for the interposition of a 
court of equity by way of injunction? And, in 
deciding it, we must bear in mind the familiar 
and well established rules that equity never inter- 
poses where there is a plain and adequate remedy 
at law, and that the mere allegation in a bill that 
irreparable injury will ensue is not sufficient, un- 
less sufficient facts be stated which will satisfy the 
court that the apprehension of such injury is well 
founded. The latter rule was laid down in Ame- 
lung v. Seekamp, 9 Gill & J. 468, and has been 
followed and affirmed in all the subsequent deci- 
sions in similar cases. 

Now, as to the damage complained of as done 
to his land and crops down to the time he brought 
his action at law, we think it quite certain the 
complainant can, if he succeeds in maintaining, 
obtain in that action adequate and complete 
satisfaction; and as to the apprehension of future 
damages, we find no facts stated sufficient to 
satisfy us that the continuance of this embank- 
ment will work irreparable injury to the com- 
plainant’s farm, or the ‘destruction of the in- 
heritance,’’ in the sense in which these words are 
used in the authorities. It is not stated how 
often in the past this stream has overflowed its 
banks by reason of heavy freshets, nor how much 
the complainant’s land has been or is liable to be 
overflowed at such times in consequence of the 
embankments made, or threatened to be made, by 
the defendant. There isa vague and indefinite 
statement that a ‘considerable portion” of it has 
been overflowed, but be fails to inform us how 
much he considers a ‘considerable portion,’— 
.whether one acre or ten. He does not say that 
the land, or any part of it, has been washed away; 
and all that we can infer from what he does state 
amounts simply to this: that when a heavy freshe 
may happen to occurin this stream the water 
will, if the embankment complained of remains, 
overflow a portion of his land, and remain on it 
until absorbed in the soil or evaporated, and the 
crops, if there be any growing thereon at the 
time, will be destroyed. In our judgment such 
occasional overflow of afew acres does not work 
a destruction of the inheritance, or justify the 
granting of an injunction in order to prevent 
irreparable mischief. Such a case seems to us to 
differ widely and substantially. not only in the 
facts, but in principle, from the destruction of 
timber which is essential to the use of a farm, the 
cutting down of trees which afford ornament and 
shade to a family mansion, the obstruction of a 
street in a populous city, the diverting of a water- 
course from a mill, the digging of ore from a 
mine, the taking of stones of a peculiar value, or 
the destruction of an heir-loom or a work of art, 
or a family picture which has a pretium affectionis. 
Weare therefor clearly of opinion the complain- 
ant has failed to bring his case within that class 
of cases in which the extraordinary remedy by in- 
junction ought to be applied. 

If he succeeds in establishing his right in the 
action at law, he can obtain in that -uit full com- 





pensation for damages already done; and if the 
defendant shall then refuse to remove the em- 
bankment, and shall thereafter put him to a multi- 
plicity of suits, he can then, and on that ground, 
successfully ask for the injunction he now seeks. 
Order affirmed. 


NOTE.—INJUNCTIONS FOR IRREPARABLE INJURY. 
—Some of the most difficult questions which a court 
of equity is ever called upon to decide a rise out of ap- 
plications for injunctions. The great injury that is 
done by prohibiting the defendant from carrying on 
his business, compels the court to be very cautious in 
granting so extraordinary a remedy. The great in- 
jury that may be done the plaintiff by allowing any 
interference with his plain and clear rights, or by a 
destruction of his property which cannot be replaced 
or compensated for in damages, forms the basis of the 
right. It is very important to notice the distinction 
between an infringement of a right, and an injury to 
property. In the former case, if the plaintiff shows a 
clear right, an injunction will be granted to prevent 
acts which are infiingements of that right. Instances 
of this are the numerous injunctions in patent cases, 
or to restraininjuries to easements. But when the 
act against which an injunction is sought is merelya 
damage to property, a very different set of considera- 
tions are brought before the court. Then the question 
is notonly whether the plaintiff’s title tothe property is 
clear, not only whether the threatened injury is certain to 
be inflicted, but whether the damage is one which can- 
not be compensated for at law; for it may be clearly 
proved that an injury will be done to property which 
is clearly the property of the plaintiff, and yet an in- 
junction will be denied, for the court will say, “The 
plaintiff may sue for damages at law.””! What, then, is 
such an irreparable injury? First, any injury to life 
or limb; no man is obliged to wait until such an injury 
is inflicted on him. If he apprehends that another 
man intends to assault him, he may have that other 
bound over to keep the peace. If he apprehends and 
can prove to the satisfaction of a court of equity, that 
another person intends to carry on such a business 
that there is imminent and certain danger of bodily 
harm, a court of equity will enjoin such a business.? 
On this principle, it has been held generally that stor- 
ing gunpowder or other highly combustible or explo- 
sive substances in thickly populated places, except in 
amanner specially pointed out by law, is in itselfa 
nuisance.2 When, however, the plaintiff relies upon 
an apprehended injury to his property the courts are 
much more strict. The injuries which in such cases have 
been regarded as irreparable are generally those which 
are likely to be continuous for an indefinite time, so 
that, in order to get adequate compensation at law, the 
injured person would be obliged to have recourse to an 
indefinite number of suits. But even here, a clear 
case must be made out. The court must be able 
to say upon the affidavits, that the injury is 
more than likely to occur. If there is a rea- 
sonable doubt of the apprehended injury ever happen- 
ing, the injunction should not be granted. This sub- 


1 Goodall v. Crofton, 33 Oh. St. 271; Mechanic’s & 
Traders Bank v. Debolt, 1 Ohio St. 591. 

2 Cooke v. Forbes, L. R. 5 Eq. 166. 

8 Cook v. Forbes, supra. 

4Sparhawk v. R. R. Co., 54 Pa. St.,401; Stainton v. 
Woolrych, 23 Beav. 229; Weir v. Kirk, 74 Pa. St., 230; 
Ellison v. Commissioners,5 Jones Kq. (N.C.),57; Guy 
v. Ohio & Penn. R. R. Co., 1 Grant’s Cas. (Pa.) 412; Ross 
v. Butler. 4 Green (N. J.), 294; [Duncan v. Hayes, 22 N J. 
Eq. 25. 
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ject received a thorough consideration in Cooke v. 
Forbes, L. R. 5 Eq. 166, and the language of the court 
is a succinct statement of the kind of injury which 
equity will not enjoin as irreparable. It is as follows: 

“The real question I have to consider and determine 
is whether a person carrying on a manufacture in itself 
lawful, a manufacture required to be carried on with 
great precaution in order that the neighbors may not 
be injured, but still using all these precautions and 
yet occasionally by accident injuring that neighbor, 
whether that is a case for an injunction, or whether it 
is not a case in which, when the neighbor is injured, 
his remedy must be by action at law. In other words, 
whether a manis to be placed under the necessity of 
earrying on his business subject to perpetual applica- 
tions for commitment for contempt because his manu- 
facture is of such a character that whenever an acci- 
dent does occur, some damage may be inflicted upon 
his neighbor. I take it, in such a case as I have men- 
tioned, although I have not found any authority ex- 
pressly pointing to it, there isa limit which must be 
drawn.” 

And continuing onthis same subject, the court again 
says: “If there be noright asserted by the defendant to 
injure his neighbor, if on the contrary, the assertion 
by him is that he does not doit, or that if he does, it 
is simply from accidental circumstances which from 
time to time happen and for which the plaintiff may 
have remedy in damages, it does not seem to me that 
the proper remedy is by injunction in this court.” 

Another circumstance which has great weight with 
the courts, in such cases, is the character of the acts 
done by the defendant. It often happens that in the 
introduction of new commercial enterprizes, or im- 
provements in modes of travel, communication, light- 
ing, ventilation and other works of great public im- 
portance, the rights of individuals will be infringed 
and their property damaged, and even so done that if 
the act were done by an individual in the prosecution 
of his private business, the business would be enjoined. 
If these acts are done under direct legislative author- 
ity, of course there can be no allegation that the acts 
create a nuisance. 

But even if the acts are in excess of the legislative 
powers, or are in other respects a nuisance, still the 
court ]ooks with a careful eye to the public interests, 
and will balance the injury to the plaintiff against the 
advantage to the public resulting from the business of 
the defendant and will be slow to enjoin or prohibit 
such a business. 

These questions are constantly increasing in import- 
ance as the injunctions of courts of equity are more 
and more sought by great companies to destroy the 
business of their rivals. Hardly a day goes by that 
some one of the great telegraph or railroad lines 
does not seek an injunction against a rival, sometimes 
in its own name, sometimes in the name of a 
private individual, sometimes in the name of the 
Attorney General. This branch of the law is now ina 
state of rapid developmen*, and while its principles 
are simple, the application will test the capacity of 
~- chancery judge. 


oston, Mass. Srm™on G. CROSWELL. 


5 Ormerod v. N. Y. West Sh. & B. R. R. Co., 21 Blatchf., 
106; Heath v. Dayton & St. L. R. R. Co., 61 Iowa 11; 
Truesdale v. Grape Sugar Co., 101 Ill. 564; Miller v. Mayor, 
ete., of New York, 10 Fed. Repr. 514; 8. c. 13 Blatchf. 
469; s.c. 109 U. S. 3&5; Easton v. N. Y., ete., R. R. Co. 24 
N. J. Eq. 49; Danville, etc., R. R. Co. v. ‘Commonwealth, 
78 Pa. St 29. 

6 Stewart v. L. Miami R. R. Co., 14 Oh. St. 358; M’Elro; 
v. Kansas City, 21 Fed. Rep. 261; Halifax v. Nova Scotia 
Tel. Co., Allen’s Tel. Cas. 54; Morris R. R. Co. v. Prud- 
den, 20 N. J. Eq. 53; Higbee v. R. R. Co., 20 N. J. Eq. 435; 
Attorney. General v. Sheffield Gas Consumers &o » * 
De G. MeN. & G. 339. 





BILLS AND NOTES — CONDITIONS WHICH 
DESTROY NEGOTIABILITY. 





GLIDDEN v. HENRY.* 





Supreme Court of Indiana, May 26, 1885. 


A condition in a promissory note that “the drawers 
and endorsers severally waive presentment for pay- 
ment and notice of protest and non-payment of this 
note, and further expressly agree that the payee or his 
assigns may extend the time of payment thereof from 
time to time, indefinitely, as he or they may think fit, 
and receive interest in advance, or otherwise, from the 
makers or endorsers, for any extension or for pay- 
ments so made,’’—destroys its negotiable quality. 


Appeal from Henry circuit court. 

Mellett & Bundy, for appellant; J. M. Morris, for 
appellee. 

ZOLLARS, J., delivered the opinion of the court : 

For value, and before maturity, appellee became 
the owner of two promissory notes executed by 
appellant, one of which is as follows: 

**$750. NEw CASTLE, INpD., April 14, 1883. 

“Twelve months after date we, or either of us, 
promise to pay to the order of George W. Nugen, 
Jr., seven hundred and fifty dollars, with interest 
at the rate of seven per cent. per annum, after 
date, until paid, and attorney fees, value received, 
without any relief whatever from valuation or ap- 
praisement laws, with eight per cent. interest from 
maturity. The drawers and indorsers severally 
waive presentment for payment, protest, and no- 
tice of protest, and non-payment of this note, 
and further expressly agree that the payee or his 
assigns may extend the time of payment thereof 
from time to time, indefinitely, as he or they may 
see fit, and receive interest in advance, or other- 
wise, from the maker or indorsers, for any exten- 
sion or forbearance so made. Negotiable, and 
payable at the Citizens’ State Bank of New Cas- 
tle. J. W. GLIDDEN.”’ 

So far as‘is material here, the other note is the 
same. Appellee brought this action to recover 
the amount of the notes, and to foreclose the 
mortgage given by appellant to secure them. The 
questions for decision are presented by the ruling 
of the court below in sustaining a demurrer to ap- 
pellant’s answers, and the assignment here that 
that ruling was erroneous. If the notesare nego- 
tiable as inland bills of exchange, the demurrer 
was properly sustained, because the defenses set 
up in the answers are such as cannot be made as 
against the bona jide holder of such paper. We 
are therefore met at the threshold with the ques- 
tion, are these notes negotiable as inland bills of 
exchange? In section 5506, Rev. St. 1881, it is 
provided that,‘‘notes payable to order or bearer, 
in a bank in this State, shall be negotiable as in- 
land bills of exchange, and the payees and in- 
dorsees thereof may recover as in case of such 
bills.”’ This statute does not provide what shall 
constitute a promissory note. Theterm ‘“‘note’’ is 
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used as it was then andstill is defined by the au- 
thorities, and well understood under the law- 
merchant in the commercial world. Melton v. 
Gibson, 97 Ind. 158. The sole purpose of the sec- 
tion was to put a limitation upon section 5503,and 
provide for commercial paper that might circulate 
free from defenses in favor of the maker. This is 
accomplished by the provision that, if the note be 
payable at a bank in this State, it shall be nego- 
tiable as inland bills of exchange. The note, 
then, with the addition prescribed by the statute, 
must be such as would have been negotiable un- 
der the law-merchant without any statutory pro- 
vision. Are the notes in suit such as would have 
been thus negotiable? A standard author has 
said: ‘To learn what qualities are essential to a 
negotiable promissory note, we must bear in mind 
the purpose of the note, and of the law in relation 
to it. This is simply that the note may represent 
money, and do allthe work of money in business 
transactions. For this purpose, the jirst requisite 
—that, indeed, which includes all the rest—is cer- 
tainty. This means certainty * * * *. Sec- 
ond, as to the person or persons who are to make 
this payment, and the order and conditions of 
their liability * * * *. Fourth, as to the time 
when payment isto be made * * * *. It will 
be seen that the law endeavors to enforce, define, 
and protect all these certainties as far as possi- 
ble,” etc. Par. Bills & Notes, 30. See, also, 1 
Daniel Neg. Inst. § 41. This same general doc- 
trine of the books is recognized by this and all 
other courts. Walker v. Woolen, 54 Ind. 164. In 
this case it was said: ‘‘A note, in order that it be 
negotiable in accordance with the law-merchant, 
must be payable unconditionally and at all events, 
and at some fixed period of time, or upon some 
event which must inevitably happen.” 

Were it necessary, we might cite numerous de- 
cisions by this court asserting the general doc- 
trine of certainty as necessary to a promissory 
note under the law-merchant. The difficulty is 
not as to the general doctrine, but the application 
of it to each case as it arises. In the case before 
us, all parts of the note must be looked to in de- 
termining the quality of the paper. There isa 
promise to pay in twelve months, but that promise 
is not certain and unconditional. The other clause 
is that the time of payment may be extended in- 
definitely, as the parties may agree. From an in- 
spection of the note, it is impossible to tell when it 
may mature, because it is impossible to know what 
extension may have been or may hereafter be 
agreed upon. No definite time is fixed, nor is the 
maturity of the note dependent upon an event that 
must inevitably happen. The condition is, not 
that something may happen or be done that will 
mature the note before the time named, thus leay- 
ing that time as fixed and certain, if the thing do 
not happen or be not done, but the condition is 
that the time named may be displaced by another 
uncertain and indefinite time, as the par- 
ties may agree. This distinguishes the casefrom 
some of the cases cited by appellee, which hold 





that so long as a definite time of payment, as 
fixed in the note, remains fixed and certain, the 
note retains its negotiability, although by certain 
agreed conditions it may be matured before that 
time. The case here is also distinguishable from 
another class of cases which hold that the time of 
payment may be dependent upon an event that 
must inevitably happen, such as the death of the 
maker, the coming of the seasons, etc. 

The precise question involved here has been 
passed upon by the Supreme Courts of Iowa and 
Michigan, and in each case it was held that the 
condition destroyed the negotiability of the note. 
Woodbury v. Roberts, 59 Iowa, 348; s. c., 13 N. 
W. Rep. 312; Smith v. Van Blarcom, 45 Mich. 
371; s. c., 8 N. W. Rep. 90. See, also, as in 


‘point, Cook v. Satterlee, 6 Cow. 108; Gillilan vy. 


Myers, 31 Ill. 525; Costelo v. Crowell, 127 Mass. 
293. We conclude from the foregoing that the 
notes in suit are not negotiable under the statute 
as inland bills of exchange, and that, therefore, 
whatever defenses appellant might have set up 
and made available as against Nugen, the payee, 
he may set up and make available as against ap- 
pellee. Appellee concedes that the first answer is 
sufficient if the notes in his hands are subject to 
defenses by appellant. A holding, therefore, 
that the notes are thus subject to defenses, 
is a holding that the court below erred in 
sustaining the demurrer to all of the answers. 
Appellant’s counsel have directed the whole of 
their argument to the proposition that the notes 
are open to defenses, and have said nothing in 
support of the answers. The first answer is clearly 
good, as it sets up an entire want of consideration 
for the notes. For the sustaining of the demurrer 
to this answer the judgment must be reversed. 
There is nothing in the notes nor in the mortgage 
that can operate as an estoppel, as against appel- 
lant, to make this defense. ; 
As there is no discussion of the other answers, 
we observe simply that the second answer, setting 
up an extension of the time of payment, is not 
good as a pleain bar. If such an extension may 
be made available, as we think it may be in this 
case, itshould be brought forward as a plea in 
abatement. And under our present statute (sec- 
tion 365, Rev. St. 1881) such answer must precede, 
and cannot be pleaded with, an answer in bar. 
As to the third answer, in which there was an at- 
tempt to make available as a defense the fact that 
Nugen was not the owner of an undivided one- 
third of the land covered by the mortgage, it is 
sufficient to say that the plea does not make a de- 
fense either upon the ground of fraud, or upon 
the ground that there was a breach of warranty. 
The judgment is reversed, with costs. 


Notre.—For a long period of time the English judges 
were not in harmony upon the question of the nego- 
tiability of notes. Bills of exchange were passed from 
hand to hand and their negotiability was not ques- 
tioned. But notes were, according to some decisions, 
denied this privilege. Even Lord Holt, who is cred- 

ted with being a usually sound judge, went so far as 
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to deny their negotiability. By statute, however, this 
matter was remedied by the passage of 3 and 4 Anne 
Ch. 9. (1705), which provided that promissory notes 
could be negotiated and pass the same as bills of ex- 
change. This was afterward made perpetual by 7 Anne 
Ch. 25§3. In most of the States there have been 
either substantial re-enactments of those statutes, or 
they have been regarded as part of the common law. 

A promissory note has been defined to be “‘a written 
promise to pay a certain sum of money, ata future 
time, unconditionally.” Other definitions are to be 
found in the books, but all of them seem to agree, that 
certain elements are necessary to a promissory note. 
One of these elements is certainty. A note to be good 
as such, should be certain as to time of payment, cer- 
tain as to amount, besides other matters connected 
with its drawing and delivery, which it is unnecessary 
to consider here. 

Certainty of Time of Payment.—The law assumes 
that at a certain time the instrument will be con- 
verted into money, and if any conditions are imposed 
which render payment contingent, it ceases to recog- 
nize it as negotiable paper. The indorsee of negotia- 
ble paper must always look out for the insolvency of 
the maker or his inability to pay from any cause what- 
ever; but if the note be burdened with any conditional 
matter that may alter his contract, the law steps in 
and declares it not negotiable. Thus a promise to pay 
‘provided A. B. shall leave me suflicient, or if we shall 
otherwise be able to pay it,” is a fatal contingency.? 
The maker might never be able to pay, a contingency 
which would defeat the note. But in that case, it was 
said, if the note were payable upona certain contin- 
gency, one which must inevitably happen, it would be 
good. If, for instance, it were payable upon a persons’ 
death, it would be good, for although the time of pay- 
ment might be long delayed, yet it must be payable 
some time.® 

Some of the earliest English and American cases 
recognized the rule, that if payment of the note or bill 
depended upon any contingency its negotiability was 
destroyed. But to make a promissory note invalid as 
such, the contingency to avoid it must be apparent, 
either upon the note itself or upon some contempora- 
neous writing. This is merely following a well estab- 
lished rule of the law of evidence. Thus, where the 
note upon its face purported to be payable on demand, 
parol evidence was excluded which tended to show 
that it should not be payable until after the death of 
the testator, or any time other than that mentioned in 
the note.5 If the instrument be payable in instal- 
ments, but no time is set at which they shall be paid, 
it is not a promissory note.6 But in another case 
where the payments were to be made at such time as 
the directors of the corporation might assess or re- 


1 2 Bouv. Law D. Prom. Notes. 

2 Roberts v. Peake, 1 Burr. 323. 

3 Colehan v. Cooke, 2 Str. 1217. 

4Colehan v. Cooke, supra; Williamson v. Bennett, 2 
Camp. 417; Kingston v. Long, 4 Doug. 9; Hartley v. 
Wilkinson, 4 Camp. 127; Leeds v. Lancashire, 2 Id. 205; 
Dawks v. Deloraue, 3 Wils. 207; Clarke v. Percival, 2 B. 
& Ad. 660; Morgan v. Jones, 1 Cromp. & J., 162; Braham 
v. Bubb, cited Chitty Bills, 135; Worley v. Harrison, 3 A. 
& E. 669; Alves v. Hodgson, 7 T. R. 241; Palmer v. Pratt, 
2 Bing. 185; Drury v. Macauley, 16 M. & W. 146; DeForrest 
v. Trary, 6 Cow. 151; Hubbard v. Mosely, 11 Gray. 170; 
Kelly v. Hemingway, 13 Ill. 604; Seacord v. Burling, 5 
Denio. 444; Bunker v. Athearn, 35 Me. 364; Husband v. 
Epling, 81 Ill. 172; Kingsbury v. Wall, 68 Id. 311. 

5 Woodbridge v. Spooner, 3 B. & Ald. 233; also Free v. 
Hawkins, 8 Taunt. 92; Rawson v. Walker, 1 Stark. 361; 
Moseley v. Hanford, 10 B. & C. 729. 

6 Moffat v. Edwards, Car. & M. 16. 





quire, it was held a promissory note.? Notwithstand- 
ing the instrument is in the form of a bill or note, if it 
contains any contingency which may never make the 
drawer or maker liable upon it, it ceases to be a prom- 
issory note and cannot of course be negotiated. Nor 
will the happening of the contingency make the note 
negotiable although it is alleged in the pleadings.9 It 
matters not whether the condition expressed in the 
note be precedent or subsequent, any uncertain con- 
tingency will defeat it.0 If the money be not pay- 
able at all events, or any corditions are imposed which 
defeat its purpose as a note, the instrument should be 
regarded as a contract between the parties merely, and 
declared on as such." In Stephens v. Blunt,!? the 
promise was to pay “fon the —— day of —— or when 
he completes the building according to contract.” It 
was held a promissory note and negotiable on the 
ground that it was payable on a day certain. But this 
decision is clearly erroneous. The defendant bad the 
option of paying on the day mentioned, or when the 
building was completed, the latter being a contingen- 
cy which might never happen. 

Amount to be Paid Must be Certain.—The note for 
the protection of the commercial public should also be 
certain as to the amount to be paid on it when it falls 
due. Thus, an instrument is not negotiable if it en- 
gages to pay a certain sum and all other sums which 
may become due, for the amount which one may be 
called onto pay cannot be ascertained.’ But if the 
amount can be ascertained from the face of the paper, 
the words used are immaterial. A written promise to 
pay a certain sum per acre for as many acres as a cer- 
tain tract contained—was held to be a note from the 
time the number of acres was indorsed upon it.4 
There are numerous authorities holding thatthe ad- 
ditions of the words “‘with exchange” or of the like 
tenor, does not invalidate the note, for the reason that 
the amount of exchange can be readily estimated,5 
and that where the face of the note shows there can be 
no exchange where it is payable, the words “with ex- 
change” should be regarded as mere surplusage.!6 


7 White v. Smith, 77 Ill. 351. Also Dutchess Cotton 
Mtg. Co. v. Davis, 14 Id. 238; Wright v. Irwin, 33 Mich. 32; 
Oridge v. Sherborne, 11 M. & W. 394; Carlin v. Kinealy, 
12 Id. 139. 

8 Coolidge v. Ruggles, 15 Mass. 387; Tucker v. Maxwell, 
11 Id. 143; Atkinson v. Manks, 1 Cow. 691; Worden v. 
Dodge, 4 Denio, 159; Nichols v. Davis, 1 Bibb, 490; Mer- 
shon v. Witliers, Id. 503; Bayley on Bills, 16. There has 
been some dispute as to whether a note payable on or 
before a day certain is negotiable. some good authori- 
ties holding tuatitis. Mattison v. Marks, 31 Mich. 421; 
Curtis v. Horn, 58 N. H. 504; Coba v. Buck, 7 Nut. 539; 
Ernst v. Stackman, 74 Pa. St. 13; Walker v. Wollen, 54 
Ind. 164. Others that it is not. Ld. Campbell, U.J., Alex- 
ander v. Thomas, 16 Ad. & E. 333; Hubbard v. Mosefey, 
11 Gray, 170; Way v. Smith, 111 Mass. 523; Stults v. Silva, 
119 Id. 137. 

9 Hill v. Halford, 2 Bos. & P. 413. 

10 Worley v. Harrison, supra; White v. Smith, supra. 

li Brooks v. Page, D. Chipman, 340; Dewey v. Wash- 
burn, 12 Vt. 580; Denison v. Tyson, 17 Id. 850; Chaplin v. 
Canada, 8 Conn. 286; Carlos v. Fancourt, 5 T. R. 482; 
Leeds v. Lancashire, supra; Haydock v. Lynch, supra. 
Where instrument contains words“ value received,” see 
Edgerton v. Edgerton, 8 Conn. 6. 

127 Mass. 240. 

13 Smith v. Nightingale, 2 Stark. 375. For same affect, 
Legro v. Staples, 16 Me. 252; Lime Ins. Co. v. Hewitt, 60 
Id. 407; Jones v. Simpson, ,2 B, & C. 318; Bolton v. Dug- 
dale, 4 Id. 619. 

14 Smith v. Clopton, 4 Tex. 109. 

15 Smith v. Kendall, 9 Mich. 241; Johnson v. Irwin, 15 
Id. 285: Liggett v. Jones, 10 Wis. 34; Gutacap v. Wool- 
wise, 2 McLean, 581; Bradley v. Lill, 4 Biss. 473; Pollard 
v. Herris, 3 B. & P. 335. 

16 Hill v. Todd, 29 Ill. 603; Clauser v. Stone, Id. 116; dis- 





| 


wtih oo nee oh oe on ee eee ae 


— © 


= we Se SS ee 





VoL. 22.] 


THE CENTRAL LAW JOURNAL. 41 











Following the same principle, it has been held that an 
agreement to pay a collection or attorney fee, does not 
impair the negotiable quality of the note.!7 But there 
is some conflict upon this point, other cases holding 
that the insertion of a promise to pay attorney fee in 
a note, makes the amount to be paid uncertain and 
therefore not negotiable.8 Ifthe note be payable in 
part for a sum certain and part upon contingency, it 
will not be negotiable.!9 Soalso the character of the 
bill or note is destroyed if it be made payable out of a 
particular fund, the contingency whether it will ever 
be paid depending upon the sufficiency of the fund 
upon which it is drawn.% Thus an orderof A. upon 
B. to pay a certainsum out of money in his hands has 
been held not negotiable. 

Payment must be in Money.—As promissory notes 
are made to take the place of money, itis necessary 
that they should be payable in money. A promise to 
pay and deliver articles, partakes of none of the quali- 
ties of negotiable paper; for although it is a promise to 
pay, it isa promise to do something else also, and the 
latter promise destroys its negotiability.2 So also if 
the promise be to pay a certain sum in money or spe- 
cific articles, it is not a note. The payee has the alter- 
native of paying the note in money or specific arti- 
cles.3 Where nothing is mentioned in the note about 
what it shall be paid in, it must be paid in money, and 
nothing else will suffice. A promise to pay in “good 
East India bonds,” or in cash, or Bank of England 
notes, and the like, are not promissory notes.24 This 
is the English rule, and in some of the States it 
has been followed. In others it is more broad, the 
courts evidently regarding certain bank bills, ete., 
equivalent to money.2 


tinguishing Lowe v. Bliss, 24 Ia. 168. But contra, Russell 
v. Russell, 1 McArthur, 263; Read v, McNulty, 12 Rich. 
(Law), 445. 

7 Sperry v. Horr, 32 Iowa, 184; Smith v. Muncie Natl. 
Bk., 29 Ind. 158; Wyant v. Pattorff, 37 1d. 512; Stoneman 
v. Pyle, 35 Id. 104; Johnson v. Crossland, 341d. 334. But 
only valid as between original parties. Hubbard v. Har- 
rison, 38 Id. 323; Dietrich v. Bayhi, 23 La. Ann. 767; Gaar 
v. Louisville B. Co.,11 Bush. (Ky.), 180; Nickerson v. 
Shelden, 33 IU. 373; Seaton v. Scoville, 18 Kan. 433; Adams 
v. Addington, 16 Fed. Rep. 89. But contra, Johnson v. 
Speer, 92 Pa. St. 227; Graff v. Logue, 17 N. W. Rep. 171; 18 
C. L. J. 19; First Natl. Bank v. Larsed, 19 N. W. Rep. 67; 
18 C. L. J. 379; Heard v. Dubuque Co. Bank,8 Neb. 10. 

18 First Natl. Bk. v. Gay, 60 Mo. 33, disapproving Stone- 
man Vv. Pyle, Nickerson v. Sheldon and Sperry v. Horr, 
supra 

19 Palmer v. Ward, 6 Gray, 340. 

% Wadington v. Covert, 51 Miss. 631; Averetts Admr. v. 
Booker, 15 Gratt. 165; Josselyn v. Lacier, 10 Mod. 294; 
Munger v. Shannon, 61 Id. 258; Kenney v, Hinds, 44 How. 
Pr. 7; Harriman v. Sanborn, 43 N. H. 528; West v. For- 
man, 2% Ala. 400: Haydock v. Lynch, supra: 1 Pars. Notes 
& B. 43. 

21 Pitman v. Crawford, 3 Gratt. 137. 

2 Martin v. Chauntry, 2 Str. 1271; Wallace v. Dyson, 1 
Speers, 127; Barnes v. Gorman, 9 Rich. 297; Austin v. 
Burns, 16 Barb. 643; Knight v. M. & W. R. R., 1 Jones (N. 
C.), 357; Jerome v. Whiting, 7 Johns. 321; Saxton v. 
Johnson, 10 Id. 418; Peppen v. Peytavin, 12 Mart. (La.) 
671. 

23 Dennett v. Goodwin, 32 Me. 44; Matthews v. Hough- 
ton, 2 Fairt. (Id.) 377; Alexander v. Oaks, 2 Dev. & B. (N. 
C.) 513; Atkinson v. Manks, 1 Cow. 691. 

% Ez parte Imeson, 2 Rose, 225; Ex parte Davison,Buck, 
31; McCormick v. Trotter, 10 Serg. & R; Lieber v. Good- 
rich, 5 Cow. 186; Jones v. Fales, 4 Mass. #445; Young v. 
Adams, 6 Id. 182; Springfield Bk. v. Merrick, 14 Id. 322; 
Gray v. Donahoe, 4 Watts, 400; Whiteman v. Childress, 
6 Humph. 303; Fry v. .Rosseau, 3 McLean, 106; Warren 
v. Brow, 64 N. C. 381. 

% Judah v. Harris, 19 John. 144; Keith v. Jones, 9 Id. 





Additional Contracts.—Mr. Parsons, in regard to 
what additional contract made in the note will destroy 
its character, says: “If the collateral agreement be 
one which destroys or impairs any of the essential 
characteristics of negotiable paper, it prevents the pa- 
per from being negotiable.”2> The case of Overton v. 
Tyler,” is a leading American case upon this point. 
It illustrates an important principle in the law of ne- 
gotiable paper, viz.: that an instrument is not a prom- 
issory note, if such conditions are attached as to make 
it probable that the parties did not intend it to be a 
promissory note. The condition in the note in Overton 
v. Tyler, authorized any attorney of any court of re- 
cord, to appear and confess judgment for the amount 
of the note, and also released all errors and waived ex- 
ecution and right of inquisition on real estate, and 
right of having property appraised which might be 
levied upon by virtue of any execution issued for such 
sum. Such an instrument was held not a promissory 
note. “The warrant and stipulation,” says Gibson, 
J., “incorporated with this note, evince that the ob- 
ject of the parties was not a general but a special one. 

* * * Yet the negotiability of the note, if it had 
any, as well as its separate existence, was instantly lia- 
ble to be merged in a judgment, andits circulation be- 
ing arrested by the debt being attached, as an incum- 
brance to the maker’s land, and it was actually merged 
when it had nearly three months to run. Now it is 
hard to conceive how the commercial properties of a 
bill or note can be extinguished before it comes to ma- 
turity.” 

Opposed to this doctrine we find the case of Osborn 
vy. Hawley, where the note contained a power of at- 
torney to confess judgment. Not all of the conditions 
were attached, however, as in the Pennsylvania case; 
hence it might not be regarded asin direct conflict. 
The court held that this clause did not destroy the le- 
gal character of the note, as it was only intended to 
give a more summary proceeding for its collection. 

In a late Pennsylvania case a clause was added to 
the note, “and five per cent. collection fees, if not paid 
when due,” and it was held not negotiable. Shars- 
wood, J., says: “Interest and costs of protest after 
non-payment at maturity are necessary legal incidents 
of the contract, and the insertion of them in the body 
of the note would not alter its negotiability. Neither 
would a clause waiving exemption, for that in no way 
touches the implicity and certainty of the paper. But 
a collateral agreement, as here, depending too, as it 
does, upon its reasonableness, to be determined by the 
verdict of a jury, is entirely different.” 2% 

A case somewhat similar to the principal case may be 
found in Iowa. There, the note was made payable in 
three months, but was indorsed with the following 
agreement: “The payee or his assigns may extend the 
time of payment thereof, from time totime indefinite- 
ly.” This was held not negotiable. 

Detroit, Mich. ADDISON G. MCKEAN. 


120; Swetiand v. Creigh, 15 Ohio, 118; White v. Richmond, 
16 Id. 5; Besancon v. Shirley, 9 8S. & M. 457; Cockriil v. 
Kirkpatrick, 9 Mo. 697; Bizzell v. Williams, 3 Eng. (Ark.) 
138. 

2% Pars. Notes & B. 146. 

273 Pa. St. 346. See also opinion of Pollock, C. B., in 
Sibree v. Tripp, 15 M. & W. 23. 

%19 Ohio, 130. See also Kemp v. Klaus, 8 Neb. 24; 
Heard v. Dubuque Co. BE., Id. 10. But as sustaining Pa. 
case, Lyon v. Martin, 31 Kan. 411; Zimmerman y. An- 
drews, 67 Pa. St. 421. 

29 Woods v. North, 84 Pa. St. 410. See Ist Nat. Bk. v. 
Gay, 63 Mo. 33, and cases cited. 

3% Woodbury v. Roberts, 59 Iowa, 348. Citing Smith v. 
Van Blarcom, 8 N. W. Rep. 90; Miller v. Poage, 56 Iowa, 
96. 
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WEEKLY DIGEST OF RECENT CASES. 


Iowa, . : ; ‘ 2 2 1 
KANSAS, . ~ ‘ ° ‘. 3 
MAINE, e ;‘ ‘ = : : 4 
MARYLAND, : ‘ ° " ° 6 
MASSACHUSETTS, ‘ : ; ° 7 
NEBRASKA, . = : ‘ . - 23,5 


1. NEGOTIABLE PAPER. [ Guarant or— Usury.J— 
The guarantor of a promissory note may set up 
the defence of usury. In giving the opinion of 
the court Seevers, J., said: “‘A guarantor isa 
surety. Brandt, Sur. 1* 2 Daniel Neg. Inst. § 1753. 
A surety may avail himself of the defense of usury 
to the same extent the principal can. Brandt, Sur. 
202. Weimer v. Shelton, 7 Mo. 122; Morse v. 
Hovey, 9 Paige, 196; Austin v. Fuller, 12 Barb. 
360; Stockton v. Coleman, 39 Ind. 106. And in 
Huntress v. Patten, 20 Me. 28,itis held that the 
guarantor of a contract tainted with usury is so far 
a party to the same that he-may set up such de- 
fense.’’] Congor v. Babbett, 8. C. Iowa, Sept. 24, 
1885; 24 N. W. Repr. 569. 


2. RECORDING Acts. [Constructive Notwce.] Ex- 
tends only to Privies.—The record: of a conveyance 
or mortgage is constructive notice to those only 
who must trace their title through the grantor or 
mortgagor. A deed or mortgage of real estate, 
executed by a party out of possession, and having 
no record title or apparent interest in the premi- 
ses not alone, when recorded, constructive notice of 
the title or interest of such grantee or mortgagee 
against one who traces his title from the apparent 
owner. [In the opinion of the court Maxwell, J., 
says: “‘A deed duly acknowledged and recorded is 
constructive notice to all persons claiming through 
or under the grantor. Doe v. Beardsley, 2 Mc- 
Lean, 412; Bates v. Norcross, 14 Pick. 231; Schutt 
v. Large, 6 Barb. 373; Flynt v. Arnold, 2 Metce. 619. 
But where the party executing the deed or mort- 
gage is not in possession, and has no record title or 
apparent interest in the premises, a mortgage exe- 
cuted by him upon such premises is not construc- 
tive notice to creditors of or subsequent pur- 
chasers from the apparent owner. Chicago v. 
Witt, 75 Ill. 211; Fenno v. Sagre, 3 Ala. 458; Cal- 
der v. Chapman, 52 Pa. St. 359; Lightner v. Moon- 
ey, 10 Watts. 407; Losey v. Simpson, 11 N. J. Eq. 
246; Cook v. Travis, 20 N. Y. 402; St. John v. Con- 
ger, 40 Ill. 585. The reason is, the record of a con- 
veyance or mortgage is constructive notice to those 
alone who must trace their title through the 
grantor or mortgagor by whom the deed or mort- 
gage was made. 2 Pom. Eq. § 761, and cases 
eited.”] Traphagen v. Irwin, 8. C. Neb., Sept. 29, 
1885; 24 N. W. Repr. 684. 


3. STaTUTES. [Repeal.]—Effect of Special Saving 
Clause.—Where a repealing statute contains a spe- 
cial saving clause, the general saving statute con- 
tained in § 1, c. 104, of the General Statutes (Comp. 
Laws 1879, c. 104, §1) will not apply, and no 
rights or remedies will be saved except such as are 
saved’ by -the special saving clause. State v. 
Showers, 8. C. Kan., Nov. 7, 1885; 8 Pac. Kepr 
474. 


4. Triats. [Jnstructions.] Not Error to Refuse 
Unless Wholly Correct.—To entitle one to havea 
requested instruction given, it must be wholly 
correct, and the evidence must warrant the jury 
in finding such facts as to make it applicable to the 





ease. [In giving the opinion of the court, Has- 
kell, J., says: “A requested instructlon must be 
wholly correct. Grand Trunk Railway Co. v. La- 
tham, 63 Maine, 177. The evidence must warrant 
the jury in finding such facts as to make the re- 
quested instruction applicable to the case. Pe- 
nobscot Railroad Co. v. White, 41 Maine, 512; 
Lord v. Inhabitants of Kennebunkport, 61 Maine, 
462.7] Snow v. Penobscot River Ice Co., 8. C. 
Me., Jan. 15, 1885; 77 Me. 55 (adv. sheets). 


5. Trias. ([Instructions.] Remedy when not Suffi- 


ciently Explicit. —Where objection is made that the 
instructions of the court to the jury are not suffi- 
ciently explicit, the remedy is to request instruc- 
tions which are satisfactory. Burlington & M. R. 
Co. v. Schluntz, 14 Neb. 425; 8. c.,16 N. W. Rep. 
439: Sioux City, etc. R. Co. v. Brown, 13 Neb. 317; 
8. C., 14 N. W. Rep. 407.] Republican Valley R. 
Co. v. Fink, 8. C. Neb., Sept. 29, 1885; 24 N. W. 
Repr. 691. 


6. WILL. [Equitable Conversion.] Land Directed 


to be Converted into Money Treated as Money.— 
Where the decedent directs that his real property 
be converted into money on or before a given time, 
it becomes at law money, and will be treated as 
personal property from the moment of his death. 
[In the opinion of the court by Yellott, J., it is 
said: ‘“*By a fundamental principle in equity, long 
established and universally recognized, land is con- 
sidered as converted into money, even anterior to 
a sale, when a sale has been directed; and courts 
of equity will deal with such real estate as persone 
alty, in anticipation of the consummation of the 
testator’s intention, when such intention has been 
unequivocally declared. There must, however, be 
an imperative and unequivocal direction to sell the 
real estate; and when the power to sell requires 
the consent of the parties interested, there is no 
conversion until such consent is given. And where 
the sale is dependent upon a contingency, there is 
no transmutation until the contingency has hap- 
pened. As said bw Lord Cranworth, chancellor: 
‘““We must consider the property as convertedfrom 
the time when it ought to have been converted.” 
Ferrie v. Atherton, 28 Eng. Law & Eq. 1. And an- 
other importaut rule s that, as courts are averse 
to sangtioning a change in the quality of an estate, 
if there is any doubt as to the intention of the tes- 
tator the original character of the property will be 
retained. ‘‘The basis of all the decisions is that 
the intent of the testator is the great guide in de- 
termining the question whether there has been an 
equitable conversion of the realty into personalty.’ 
Orrick v. Boehm, 41 Md. 104; Lynn v. Gephart, 27 
Md. 563; Hurtt v. Fisher, 1 Har. & G. 96; Lead- 
enham’s Ex’r. v. Nicholson, Id. 267; Thomas v. 
Wood, 1 Md. Ch. 297; Carr v. Ireland, 4 Md. Ch. 
251; Craig v. Leslie, 3 Wheat. 564; Peter v. Be- 
verly, 10 Pet. 533.”] Keller v. Harper, Md. Ct. of 
App., June 24, 1885; 1 Atlantic Repr., 65. 


7. ——. [Vested and Contingent Interests.] Gift Over 


of Personalty,Whena Vested Interest.—Under the 
provision in a will that “At the decease of my wife 
all my estate, real and personal, shall go to and be 
equally divided among my children, the issue of a 
deceased child standing in the place of its parent,”? 
who died after the testator and before the wife, has 
a vested interest, assignable in the child’s lifetime. 
In the opinion of the court, C. Allen, J., says: “It 
is further contended that. inasmuch as the gift in 
the will embraces personal as well as real estate, it 
might more readily .be inferred that the testator 
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intended that his children should only take a con- 
gent interest, and that some of the earlier Massa- 
chusetts cases countenance this. Dingley v. Ding- 
ley, 5 Mass., 585; Denny v. Allen, 1 Pick., 148; 
Emerson v. Cutler, 14 Pick., 115; Rich v. Waters, 
22 Pick,, 563. In the later cases, however, the 
above decisions have been overruled or questioned; 
see Wright v. Shaw, 5 Cush., 56, 60, 61; Abbott v. 
Bradstreet, 3 Allen, 587; Bowditch v. Andrew, 8 
Allen, 339, 342, 343; and gifts over of real and per- 
sonal property at the expiration of widowhood to 
the testator’s children, have usually been held to 
convey a present vested interest to the child. On 
the whole, looking at all parts of the will, consid- 
ering the repetition ina later portion of substan- 
tially the same idea in different phraseology; in 
view of the absence, in either of these provisions, 
of any words of contingeacy such as ‘my children 
surviving,’ and if the fact that nothing was want- 
ing to put the children in full possession except 
the mere efflux of time; regarding, also, the provi- 
sions that in case of the remarriage of the testa- 
tor’s wife the whole income of both real and per- 
sonal estate was at once to go to his children, we 
are brought to the conclusion that the children 
took vested interests and that the share of Harriet 
L. Gibbens passed by the will. See, also, Doe v. 
Considine, 6 Wall., 458 (XVIII, Law. ed., 869); 
Parker vy. Converse, 5 Gray, 336.”] Gibbens v. 
Gibbens. S. C. Mass., Sept. 12, 1885; 1 New Eng. 
Repr. 98. 











CORRESPONDENCE. 


WANTS TO WRITE FOR US. 


To the Editor of the Central Law Journal: ‘ 


Gould I write you an article now and then for your 
journal? Yours truly, JOHN SMITH. 
Cranberry Marsh, Wis. 


[If you are a good lawyer and an experienced writer; 
if you have access to a complete library of English and 
American reports; if you are willing to explore those 
reports until you have searched a question through 
and through and shaken out the corners, instead of 
wrecking the United States Digest and cribbing the 
foot-notes of text-writers; and then if you can put to- 
gether the matter which you have collected in as good 
shape and as well boiled down as Mr. Haddock of your 
State, or Mr. Black of Pennsylvania, or Mr. Thornton 
of Indiana, or other of our noble little army of contri- 
butors do,—with proper spelling and punctuating;— 
you can write for us; otherwise not. We are run- 
ning a journal for the benefit of those who pay us 
money, and we are not conducting a training school 
for amateur writers. Not that we exclude beginners, 
—by no means; but beginners must practice until they 
can send us an article which is up to our standard.— 
Ep. C. L. J.—P.S. If you are a new hand, you might 
break the ice by sending something to the Editor of 
our Jetsam and Flotsam, who is a very amiable per- 
son.—Ep. C. L. J.] 


ADDENDUM TO THE “THAN KSGIVING 
OFFERING.” 


To the Editor of the Central Law Journal: 


1 have subscribed for the CENTRAL for a good many 
years and have always liked it. I think your short 
articles excellent; also the digest of cases. Give as 
many reports of important cases as possible; the next 
best thing, give a digest of the balance; and if any 





lawyer wants the full report of the case he will know 
where to get it. Iseldom havea hard case but I get 
some help from the CENTRAL. Recently when Prose- 
cuting Attorney, I was trying a man for attempt to 
commit arson, under our Ohio statute: I found more 
learning in the CENTRAL than anywhere else, that fit- 
ted my case and carried the court. This is only an in- 
stance. Then give usas much of the news and litera- 
ture of the profession as possible. I like toknow what 
is going on in the profession. Yours respectfully, 
Warren, Ohio. WASHINGTON HYDE. 
ENFORCEMENT OF LIABILITY OF RESIDENT 
STOCKHOLDERS IN A FOREIGN CORPORA- 
TION. 


To the Editor of the Central Law Journal: 


In 21 C. L. J., 523, the case of Flash v. Conn. is re- 
ferred to as reportedin 16 Fla. 428. The same case 
was before the Supreme Court of the United States in 
109 U. S. 371. There the Florida court was sustained, 
and the U. S. Circuit Court reversed, see to same 
effect, Judge Lowell’s opinion in Cuykendall v. Miles, 
10 Fed. Repr. 342. Yours respectfully, T. D.C. 





INTER-STATE GARNISHMENTS AND EXEMP- 
TION LAWS. 


To the Editor of the Central Law Journal: 


I received a copy of the last issue of CENTRAL Law 
JOURNAL, and have read it through quite carefully. 
I notice an article under the caption of “Notes of Re- 
cent Decisions,” in relation to the exemption laws, 
you quote a Wisconsin authority.—Pierce v. The 
Chicago and Northwestern Ry. Co. (36 Wis. 283,) as to 
the question of exemption of railway laborers whose 
wages are attached or garnished out of the State. 
This authority does not uphold the doctrine that the 
right to claim wages as exempt is a personal one, and 
ean only be set up by the defendant in the original ac- 
tion. It certainly holds right to the contrary, that the 
garnishee is held responsible to the original defendant, 
if he pay over money knowing the same to be exempt 
—if he shall dosoin an attachment or garnishee suit 
brought in another State, where the person resides in 
this State: and so held where the principal debtor was 
not personally served with process: and also in the 
absence of proof that the exemption laws of another 
State are the same as our own. It seems strange that 
the instance you cite can bea proper proceeding in 
any State court, that a creditor couldsend a claim from 
Texas to Missouri and have an attachment proceeding 
commenced for the collection of a debt due in Texas. 
Is not an attachment proceeding an action in rem? 
What could be attached by a creditor against a laborer 
of the Missouri Pac. Ry. Co? Could a locomotive, a car 
or any thing else, be attached of this company, that 
would give the court jurisdiction to render a judg- 
ment against the company or defendant? In the first 
place, must there not be a judgment in the original ac- 
tion entered against the original defendant, before the 
judgment can be entered against the garnishee defen- 
dant? The court could have no jurisdiction to enter a 
a judgment against a citizen of this State, attached in 
any other State, that would not still make the garnishee 
responsible. It has always been held that you cannot 
attach, say air—that you have got to get hold of some- 
thing that belongs to the defendant, or no attachment 
or garnishment upon an attachment will lie. The law 
on attachments may be different in Missouri from that 
in other States, but I have never heard of its being 
changed from an action in rem. Cuas. D. SMITH. 

Fond du Lae, Wis. 


{It is plain enough. An original attachment in Mis- 
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souri is a proceeding in rem. Jurisdiction of the res is 
obtained, in the case supposed, by levying the attach- 
ment, by garnishment, upon the goods, chattels, rights 
and credits of the defendant (the railway employee in 
in Texas,) in the hands of the garnishee (the railway 
company in Missouri.)—EbD. C. L. J.] 





HOW A DEBTOR IN MISSOURI MAY PREVENT 
THE FRAUDULENT EVASION OF FOREIGN 
EXEMPTION LAWS. 


To the Editor of the Central Law Journal: 


We will take, for example, the Texas case, cited in 
Dec. No. of CENTRAL LAW JOURNAL, p. 521. If the 
exemptor’s only remedy is injunctive proceedings, he 
is almost remediless, for most of such persons are un- 
able to give bond, and as stated the garnishee is not 
allowed to plead successfully the exemption laws in 
favor of his creditor. But the creditor of defendant in 
the attachment proceedings can set up, in bar of the 
action, that Ais creditor is a resident of the State of 
Texas, and that the situs of the property is in that 
State where the residence of the attaching creditor’s 
debtor resides,and|consequently a party in Missouri can- 
not in hercourts attach property in another sovereignty 
—52 Mo. p. 290.—Jurisdiction over the person or prop- 
erty can only be acquired by the laws of the sovereignty 
in which the tribunal, person or property, as the case 
may be, exists, Fythian v. Marks, 43 Mo., and can 
have no exterritorial force. J.W.S. 





JUDGE BURGESS’ REMEDY—DEBTOR RECOV- 
ERING BACK THE MONEY FROM HIS CREDI- 
TOR IN AN ACTION. 


To the Editor of the Central Law Journal: 


In your “Notes of Recent Decisions,” issue of 18th 
inst., you comment on the case of Wilkinson v. Colter, 
recently decided in the Supreme Court of Shawnee 
County, Kansas, by Webb J., wherein it is held that 
injunction may lie to restrain the prosecution of a 
claim in another State against a citizen of the State of 
the former, for the purpose of evading the domestic 
exemption law. The modern abuse of legal process in 
the attempt to collect such claims, has become most 
outrageous. The remedy given in Wilkinson v. Colter 
is inconvenient and expensive to the debtor who de- 
sires the protection of the exemption laws of his State. 
A case decided by Burgess, J., at the last term of the 
Linn County Circuit Court, provides a recourse that 
is sensible, convenient and direct. A. and B. are both 
residents of the same county in Missouri, B. has a just 
claim against A., who is the head of a family, owns no 
property above exemptions, and is an employee of a 
railroad company operating a line which extends into 
Iowa. B.sends his claim toa lawyer in Iowa, where 
an original attachment is sued out against A., on the 
grounds of non-residence, and the railroad company is 
summoned as garnishee. The company duly notifies 
A., who takes no action to defend the case. Judgment 
is obtained by B. in Iowa, and, out of the wages due 
A. from the railroad company, he collects the amount 
of his claim and the costs of the proceeding. A. now 
sues B. for money wrongfully obtained, and has judg- 
ment before Burgess, J., for the amount he is out with 
six per cent. interest from the time he would have had 
his wages from the railroad company. The decision 
is made on the ground that money collected in contra- 
vention of the exemption law of the State is money- 
wrongfully obtained. This remedy seems to be sim- 
ple and effectual where the “wrongful obtainer” is not 
himselfinsolvent. Yourstruly, Gro. N. EL.ior. 

Brookfield, Mo. 





GOOD JURIES IN ILLINOIS. 


To the Editor of the Central Law Journal: 


Your criticism of the remark of Hon. John B. Mc- 
Pherson “On Trial by Jury,’”’ in the last No. of your 
valuable periodical, you do injustice to the administra- 
tion of justice in the State of Illinois, at leastin this 
part of the State, when you say: ‘‘In Illinois * * 
the statistics of trials show that the railroad company 
gets a verdict in but one case out of two hundred.” In 
Warren County of this circuit, at the last term 
(Sept.), two cases were tried, in which railroad 
companies were defendants, one for the killing 
of stock, the other for the killing of an em- 
ployee. In both cases the verdicts of the juries were 
for the defendants. In Henry County, of this circuit, 
a county with a population of about 40,000 inhabitants, 
with three railroads traversing it, and withas many 
miles of railroad as any county in the State, without a 
city of some considerable size, within the last three 
years, two suits have been brought.against railroad 
companies for personal injuries, and tried by jury, 
one where the plaintiff had received an injury to his 
spinal column, and the other where the plaintiff had 
losta leg. Inthe former, the verdict of the jury was 
for the plaintiff,in the latter for the defendant. I 
don’t claim that this is the rule, or that the 
instances referred to are the usual result in 
railroad cases. But my own experience, as a local 
attorney for a railroad company, before going on the 
bench, and eight years of experience on the bench, 
leads me to the conclusion, that the statistics you relied 
upon are wide of the mark, I feel quite confident 
accurate statistics would show, that verdicts of juries 
in railroad cases were as often for the corporations as 
any other class of defendants, in actions sounding in 
tort, the fault, if any, is notin the jury system, it is in 
the want of care in the selection of men for the ser- 
vice. They should be selected with reference to their 
intelligence, integrity and qualification to perform the 
duty required of them. 

This letter is not written in the spirit of controversy 
nor for publication. My only purpose is to correct what 
I believe to be an error, and to plead with you not to 
lend the influence of your valuable journal to combat 
the trial by jury. Yours sincerely, 

JOHN J. GLENN. 


[Did not the late Mr. Browning, of Quincy, deliver 
an address~ before the Illinois Bar Association, a few 
years ago, in which he showed that the railroad com- 
panies get a verdict in that State in about one case out 
of two hundred?—Eb. CENT. L. J.] 





THE CIVIL CODE OF GEORGIA. 
To the Editor of the Central Law Journal: 


I saw, in the Dec., 1885, No. of the CENTRAL Law 
JOURNAL, an error in regard to the authorship and the 
time of making the Code of Georgia. You state, after 
giving the number of States that have a code, “the 
second is Georgia, whose civil code, prepared by Mr. 
Cobb in 1863, during the throes of the civil war, has re- 
mained the law of that State ever since.”’ The original 
code of Georgia was prepared by the codifiers, and 
adopted by the legislature, before the beginning of the 
civil war. ° 

The adopting statute bears date in 1860, but it was 
therein provided that the code should not go into 
effect until Jan. 1st, 1863,—which fact gave it the name 
of the code of 1863, and perhaps lead the editor into 
error as to the time when the code was made.— 
The code was not the work of one man, Mr. Cobb, but 
was prepared by the following named gentlemen: T. R. 
R. Cobb, who was killed at the battle of Fredricksburg, 
on Dee. 13th, 1862; Judge David Irwin, who died very 
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recently—within the past two months; and Hon. 
Richard H. Clark, who resides in Atlanta, Ga., and is 
judge of the Stone Mountain Circuit Court. 1 make 
this statement to correct a very common mistake, that 
the Georgia code was the work of Mr. Cobb, and was 
made during the late war. Mr. Cobb was Georgia’s 
great lawyer, but his associates are entitled to equally 
as much credit as he for the great work performed by 
them jointly. Very respectfully. JOHN I. HALL. 
Griffin, Ga.| 








QUERIES AND ANSWERS.* 





[Corr dents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 





QUERIES. 


3. Is A COUNTY POORHOUSE SUBJECT TO EXECU- 
TION ?—A. sues the county of B. in the common pleas 
court, obtains judgment by default, issues execution, 
and the sheriff levies on‘and sells the farm owned and 
held by the county for the purpose of maintaining the 
poor. Is such property (which is held in trust for the 
public) leviable in a judgment against the county? 
Isn’t such sale void? Cite authorities. 

B.’s ATTORNEY. 





4. CONSTRUCTION OF A WILL.—A testator devises 
her farm, in equal shares, to her five children, L., W., 
H., E. & N., and the next clause says: “‘AndI hereby 
appoint my two sons, H. & W., trustees for my son 
N., the said trustees to have the care and control of 
his part of the aforesaid estate, to be used for his 
maintenance as they think proper, and if he should 
die before all or any part of it is used for himself, then 
to be equally divided between the four remaining 
children or their lawful heirs.”? N. is a man of sound 
mind and transacting business for himself, and owns 
other property, but not successful in accumulating 
and saving money. He desiresto sell his interest to 
H., one of the trustees. Can the trustee buy and get 
a good title, provided the other three children of the 
testator join in a deed to said share? Have the trus- 
tees the power to sell N.’s interest in order to pay him 
the entire proceeds? Can they discharge themselves of 
said trust by paying the whole sum to N., or must they 
only pay as required for his maintenance? Can N. sue 
for partition of said lands? LEX. 





5. Burtt His HOUSE ON THE WRONG LorT.—A. 
bought lot 3, negotiated a loan to build a house, gave 
a mortgage; afterward sold lot 3 to. B., who assumed 
the payment of the mortgage. It was discovered after 
B. bought lot 3, that the house, built out of money se- 
cured on mortgage, was by mistake built on lot 2. B. 
then bought lot 2. B..is insolvent. Question: On 
foreclosure can lot 2 be sold? SUBSCRIBER. 





6. NEGLIGENCE [PROXIMATE AND REMOTE 
CAUSE.] CONCURRENCE OF TWO FORCES, ONE NEG- 
LIGENT AND ONE INNOCENT.—By means of the want 
of due care on the part of the servants of a railway 
company engaged in operating—backing its train.— 
A., without his fault, was in a situation of extreme 
peril to his life and limb, i. e., on the railway track in 
front of and close to the rapidly approaching end car 
of said train. Atthis moment a bystander, a servant 
of the railway company, but not engaged in controlling 
or operating the train, suddenly pushed A. off the 
track, so that the train passed without touching A., 





but the push was with such force that by means 
thereof A. fell and broke his arm and sustained other 
injuries. Query, is the railway company liable to A. 


for the damages sustained by him? Cite authorities. 
Bete, 





7. RIGHT OF WIFE IN RESPECT OF JUDGMENT 
LIEN ON HUSBAND’s LANDS.—When a woman mar- 
ries a man against whom a judgment exists in full 
force, and real estate subsequently descends to him, 
and the lien attaches, does the wife take her interest 
in the real estate subject to, or independent of the lien 
of the judgment? The statute provides that on judi- 
cial sale, the wife’s interest shall vest in her. Does 
the interest vest, free of the lien of the judgment? 

“INDIANA.” 





8. Is A SEAL A SUFFICIENT EXPRESSION OF “CON- 
SIDERATION” TO SATISFY THE STATUTE OF FRAUDS? 
—The Wisconsin Statute of Frauds provides that the 
“memorandum” shall express the consideration in or- 
der to hold a third person for the debt, default or 
miscarriage of another. Is a seal attached to a bond a 
sufficient expression of consideration to satisfy the 
statute in order that a surety thereon may be held? 

J. H. B. 





9. NON-RESIDENT WITNESS REFUSING TO PRO- 
DUCE DOCUMENT.—An unwilling witness, residing in 
Missouri, is in possession of a document necessary as 
evidence on the trial of an action pending in a sister 
State between residents thereof. How can he be re- 
quired to produce the document? K. 





10. WHAT IF THE OLD GENTLEMAN Don’t Con- 
SENT.—Under § 1259 Mo. R. S. 1879, the seduction of a 
female under twenty-one years of age, under promise of 
marriage, is made a felony, but the prosecution of the 
case may be barred if the defendant marry the woman 
before judgment. Our marriage laws require a 
license from the recorder of deeds, and provide that 
no license shall be granted to a minor without the 
consent of the parent, and that no marriage shall be 
solemnized by a minister, etc., without such license— 
any Violation as‘:above to be attended with a penalty. 
Suppose A., under promise of marriage seduces B, a 
minor, and,at the trial of A., under an indictment, both 
A. and B., announce their readiness to be married; 
but the father of B. refuses his consent. In such a 
case, if a minister solemnized the marriages would he 
be subject to the penalty? And in case of the refusal 
of any person to solemnize the marriage could A. be 
legally convicted? C. 





11. Is A PLATFORM SCALE A FIXTURE?—A. is the 
owner of forty acres of land used for farming and such 
stock raising as is generally incident to such a farm in 
Missouri. On said farm he places a platform scale, at- 
tached to the soil by making an excavation and setting 
posts in the ground,and thus setting the scales—not on 
a brick or stone foundation. A. then sells the farm to 
B. by warranty deed. A. afterwards removes the 
scales, claiming them as personal property. Did the 
scales constitute a part of the realty and pass to B., 
the grantee, or were they personal property? Cite 
authorities. CONSULTUS. 

[Consult us about some easier question.—Epb. CENT. 
L. J.] 





12. LIABILITY OF SURETIES ON BOND OF TREAS- 
URER OF BENEVOLENT SOCIETY.—A. was elected 
treasurer of an association in 1884, gave bond and re- 
ceived from his predecessor the funds, by a check on 
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the bank where they were kept. He mingled these 
with his own funds,deposited in the same bank, and in 
the course of a years dealings drew out the entire 
amount, leaving nothing to his credit. He was then 
re-elected treasurer, and gave a new bond with differ- 
ent sureties; in his second term he failed to honor the 
drafts of the association and was removed, and suit 
was brought against him and the sureties on his sec- 
ond bond for a conversion of the associations’ funds. 
Was the fact that he had drawn from the bank ail of 
the company’s funds, not for its uses or to meet its 
drafts, during his first term, evidence of a conversion 
suflicient to release the sureties on the second bond, it 
not appearing, other than by his report made at the 
time they signed the bond, that he had the company’s 
funds on hands? Is it enough for the second set of 
sureties to show that he had no money in bank at or 
since the beginning of his second term? Would that 
be prima facie evidence of a misapplication during the 
first term? S. 





13. CONSTRUCTION OF A WILL.—Several years ago 
J. B. died, leaving a will, the residuary clause of which 
is as follows: “Allthe rest and residue of my estate, 
real and personal, I give, devise, and bequeath to my 
nephews and neices, in severalty, to share and share 
alike, except W. A. B., my brother L.’s oldest son. 
And I hereby direct that my executor pay the same to 
my said nephews and neices, in equal proportions, 
whenever, at the end of each six months, there shall 
be a suflicient sum to divide $200 or more to each, ex- 
cept W. A. B., aforesaid, until the whole of my estate 
is disposed of, as follows, to-wit:—To those that have 
severally arrived at the age of twenty-one years, one 
half of their portion; and to the guardians of those not 
arrived at the age of twenty-one years, one-half of 
said minors’ portion; and the other half of said por- 
tions to be invested by my executor in some perma- 
nent and safe security or securities, and be held by 
him in trust, for the benefit of my said nephews and 
neices, the income of which shall be equally divided 
between them during their lives, annually; and, at the 
decease of either of the said nephews and nieces, I 
give and bequeath such one’s half portion and interest 
on the trust fund to his or her legal heirs; and at the 
decease of all my nephews and nieces I give and be- 
queath the principal of said trust fund to their legal 
heirs,—including W. A. B.’s heirs, my brother B.’s 
oldest son.” There were thirty nephews and nieces 
of the testator living at his decease, and no nephew or 
niece has been born since. Recently, one of the neph- 
ews died, and his legal heir has demanded of the ex- 
-ecutor one-thirtieth of the trust fund. Ought the ex- 
ecutor to comply with this demand; or is the trust 
fund to be held by him until the decease of all the 
nephews and nieces? And if it is to be so held is not 
the bequest void as tending to create a perpetuity? 





QUERIES ANSWERED. 

Query No. 38.—[21 Cent. L. J. 443.] A Too Con- 
FIDING HUSBAND.—A husband being the owner in 
fee, and equity, of a tract of land, conveyed the same 
to his wife, through a trustee, with the agreement and 
understanding between them, that she was to hold the 
same in trust for him. Afterward the husband joined 
with the wife in a conveyance toathird party for a 
valuable consideration, the purchase price being 
paid to the wife, who agreed with the husband to hold 
the proceeds of said sale in trust for him. Both con- 
veyances were made by the husband upon the repre- 
sentations and promises of his wife to hold the same 
in trust for him. Soon after the last conveyance the 
wife deserted the husband and appropriated to her 





own use the entire property. Can the husband recov- 
er? If so, how? J. M. H. 


Answer.—The statute of frauds, though applicable 
to parol trusts in land, does not apply to the proceeds 
of such land: but a parol agreement to hold lands in 
trust would be a sufficient consideration to support a 
promise to hold the proceeds in trust, and an action 
may be maintained for such proceeds. § 1007-8-80, 
Pom. Eq. Jur.; Lester vy. Hodgson, L. R. 4 Eq. 30; 
Calder v. Moran, 12 N. W. R. 892, S. C. Mich.; Lathrop 
v. Bampton, 31 Cal. 17. R. H. 8S. 

Shakopee, Minn. 





Query No. 41.—[21 Cent. L. J. 539.] ARKAN- 
SAS EXEMPTION LAW — PRIVILEGED DEBTS — 
UNPAID PURCHASE MONEY.—Section 4398 of Mans- 
field’s Digest of: the laws of Arkansas provides 
that in any action brought in the courts of this 
State for the recovery of money contracted for 
property in possession of the vendee, it shall not be 
lawful to include said property in any schedule in- 
tended to protect said property, or exempt it from 
seizure on attachment or sale on execution or other 
process for the collection of the debt, ete. And the 
following section provides forthe mode of enforcing 
such vendor’s lien on the property. Suppose the ven- 
dee dies. Can the lien be enforced against his persona] 
representative; i. €., can property in possession of 
such representative be said to be “in possession of the 
vendee” within the meaning of the above statute? 

T. D.C. 


Answer—The constitution of Arkansas, art. [X, pro- 
vides that the personal property of any resident of this 
State, inspecific articles to be selected by the owner 
shall be exempt from seizure and sale under execu- 
tion for debt—§ 1,—if unmarried, to the amount of 
$200,—§ 2—if married, to the amount of $500. $§§ 3006, 
et seq, of Mansfield’s Digest, gave the method for as- 
certaining the specific articles, their value, and 
whether the debtor is married or single. But § 1, of 
article 9 of the Constitution, is subject to this proviso: 
‘That no property shall be exempt from execution for 
debts contracted for the purchase money therefor 
while in the hands of the vendee.” § 4398 of the digest 
simply re-affirms this provision of the constitution, 
§ 4399 executes this mandate of the constitution. The 
clerk, on petition of the plaintiff duly verified, describ- 
ing the property and stating the value, at or after the 
commencement of the action, shall issue an order 
directing the sheriff to take the property and hold it 
subject to the order of the court. The plaintiff re- 
covers judgment for the price of the property sold 
and the court makes an order declaring that this prop- 
erty is not exempt from execution for this debt, in 
other words, condemning the property to be sold to 
satisfy this debt. The words “in the hands of the 
vendee” mean, in his possession, under his control, 
subject to his order. By § 4401 when the property has 
been disposed of or concealed, the court will compel the 
attendance of the defendant, examine him touching the 
situation of the property, and punish a disobedience 
of its orders asa contempt. If the property is found 
to be under the control of the defendant the court will 
compel its production. But if the property has passed 
beyond his control,—if he has sold and delivered it,— 
if ithas been taken under executionin favorof a 
stranger, or has been conveyed by deed of assignment 
for the benefit of his creditors, no such order will be 
made. If the purchaser dies, the action wouid be 
against the personal representative, and no execution 
would issue débonis testatoris. No occasion would 
arise for the application of this remedy. The plaintiff 
would go into the probate court and take his luck with 
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other creditors. A case might arise coming within the 
equity of the statute, though not within the letter. 
The purchaser leaves a widow,—the estate, including 
the property in question, does no exceed $300 in value, 
—the widow claims it. The reporter in Creanor v. 
Creanor, 36 Ark. 91, styles the right of the plaintiff in 
this case a lien. The digester has arranged this stat- 
ute among liens. But it properly falls under the head 
of exceptions to exemptions. F. D. 
Newport, Ark. 





Query No. 43. [21 Cent. L. J. 539.}—THE DOCTRINE 
OF TRANSFERRED MALICE.—A. purposely and mali- 
ciously attempts to kill B. by shooting him with a 
pistol, but misses his mark and kills C., an innocent 
party, against whom A. has no malice nor ill-will. 
Are there any modern decisions which would reduce 
this case from murder to manslaughter? Or is ita 
ease of murder? 


Answer.—At common law this killing is murder. 
4 Bik. Com. 201. In Tennessee, under our statutes, 
suc hakilling is murder in the second degree. 10 Humph. 
103; 2 Bish. Crim. Law, § 728. Inthe Tennessee case 
the court says there must bea specific intention to 
take the life of the particular person slain, 10 Humph. 
108, and refuses to follow the Pennsylvania doctrine 
that the killing is murder in the first degree. This 10 
Humph. decision causes the learned editor of the 
Tennessee Reports, that eminent jurist who now graces 
the Tennessee Supreme Bench, the Hon. William 
Frierson Cooper, to say, in afoot-note: “This deci- 
sion leads to the curious anomaly under our statute, 
that although murder committed in an attempt to per- 
petrate larceny, is murder in the first degree, yet the 
murder of one person, in an attempt to commit mur- 
der in the first degree on another, is not murder in the 
first degree.” FLOURNOY RIVERS. 

Pulaski, Tenn. 


‘ 








RECENT PUBLICATIONS. 





MAXWELL’S PLEADING AND PRACTICE, FOURTH ED- 
ITION.—A Treatise on Pleading, Proceedings and 
Practice under the Civil Code of Procedure, by 
Samuel Maxwell, one of the Judges of the Supreme 
Court of Nebraska. Fourth Edition, Revised and 
Enlarged. Lincoln, Neb.: Journal Company, 1885. 


The first edition of this work was issued only five 
years ago. The fact that a fourth edition has now been 
called for shows that it has been greatly sought after 
by the profession. The learned author has been con- 
stantly improving it, and it is one of those works, good 
at the outset, which has had a steady development 
with each succeeding edition. We have used it toa 
considerable extent, and have always found the state- 
ments of legal rules carefully drawn and accurate. It 
is not distinctively a Nebraska work, but decisions are 
cited from New York, Missouri, North Carolina, Iowa, 
Ohio, and other States where legal practice is gov- 
erned by a code of procedure. The feature of the 
work which arrests the most attention isthe numerous 
forms of pleadings and record entries, given with ap- 
propriate comments, in the body of the work. The 
chapter on removal of causes from the State courts to 
the Federal courts is a valuable feature in this edition. 
The chapters on Injunctions, Mandamus, Habeas Cor- 
pusand Quo Warranto, are tobe commended. One 
thing which specially strikes our attention as valuable 
is a chaptcr on Bills of Exceptions, full of practical 
directions and forms. This work is written by one 
who had much experience in the administration of 





justice, and who is therefore capable of understanding 
those things which are most essential to be pointed out 
in such a book. We again commend it to the careful 
attention of the profession. 





AMERICAN REPORTS, VOL. 50.—The American Re- 
ports, Containing all the Decisions of General Inter- 
est decided in the Courts of Last Resort of the Sev- 
eral States, with Notes and References. By Irving 
Browne. Albany: John D. Parsons, Jr. 1885 


This volume is very much like its predecessors. The 
syllabus of each case is confined to the distinct point 
decided; the notes appended to cases here and there 
by the editor are in point, that is, they relate to the 
matter in judgment in the particular case, and do not 
undertake to furnish a short treatise on some of the 
general titles of the law. In other words, Mr. 
Browne is a discriminating editor, who understands 
the just limits of annotation, and does not run it into 
the ground. Moreover, his annotations possess this 
peculiar value, that they always call attention to the 
latest decisions upon the particular subject. This re- 
sult can only be achieved by one who knows what the 
latest decisions are; and Mr. Browne, by reason of be- 
ing the editor of this series, and also one of the l est 
conducted legal periodicals in the country, is necessa- 
rily well informed as to the current decisions of the 
American and English courts. 








JETSAM AND FLOTSAM. 





THE “DEAR OLD THING.”—Our esteemed contem- 
porary, the Albany Law Journal, has this to say con- 
cerning themselves and ourselves: ‘,Our friends of the 
CENTRAL Law JOURNAL have been asking the opin- 
ions of their patrons as to the proper mode of con- 
ducting their excellent journal. As might be expect- 
ed, opinions differ. One, however, does not seem 
complimentary. It calls the JOURNAL a ‘dear old 
thing.’ Now it is not dear, and not so very old—not so 
old as ourselves, for instance.” We are not going to 
have you put on airs over us in this way any longer, 
Brother Browne. We know that the rumor has long 
been current that you and Dud. Field went to school 
together; that you were “pardners;” that you “spit 
on a chip” and ‘‘touched leather,” and entered into a 
perpetual treaty of alliance, offensive and defensive, 
with each other, which you have kept ever since. But 
your handsome portrait, published the other day in the 
Albany Evening Journal, proves that this story is ut- 
terly groundless. It gives the story of your antiquity 
away, so to speak, and proves that the hilarity which 
finds vent in the columns of the Albany is not forced 
oraffected,but is the genuine bubbling effervescence of 
youth. You may be old enough to put on airs over 
the kids of the Columbia Jurist, but not over us. 


INDECENT ASSAULTS PRODUCED BY OBSCENE 
PUBLICATIONS.—We print elsewhere a report of some 
important observations made by three of the judges 
upon the extraordinary prevalence of charges of in 
decent assault at the present assizes. All the learned 
judges ascribed this result tothe prurient literature 
which has been poured over the country, and two of 
them took occasion to warn juries to be watchful as 
regards these charges. That the warningis needed 
is shown by two of the cases already reported in which 
such a charge was proved to have been made or used 
for purposes of extortion. It needs little experi- 
ence to show that charges of this kind are particularly 
easy to make, and particularly difficult to disprove 
and although, under the new act, the prisoner’s mouth 
s no longer closed in this class of cases, this is a very 
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insufficient protection against schemes laid by design- 
ing persons. It is not to be assumed, however, that 
allthe numerous charges which are now made are 
false, nor is it necessary to show this in order to prove 
the lamentabie results of the recent agitation. The 
inevitable consequence of turning people’s thoughts 
towards obscene subjects is to stimulate indecent 
acts.—Solicitor’s Journal. 


SERVICE OF PROCESS IN FOREIGN COUNTRIES.— 
The legal relations existing between this country and 
Germany appear to stand ona very unsatisfactory 
footing. Some years ago notoriety was given to this, 
fact, by the arrest and imprisonment, in Germany, of 
an English barrister, who, in unconscious contraven- 
tion of German law, was engaged in holding a com- 
mission under an order of the English courts, and in 
administering the oaths to witnesses appearing before 
him for the purposes of examination. Matters do not 
seem to have improved, and the facts disclosed in the 
case of Ford v. Meiske, argued before the Divisional 
Court on the 16th inst., afford another example of the 
practical difficulties arising out of clumsy international 
arrangements. The plaintiff, in exercise of the rights 
conferred on British subjects by the Common Law 
Procedure Act of 1852, sued a German residing at Col- 
berg in Pomerania. He issued a writ, according to 
the terms of the Judicature Act, for service abroad 
and sent it to the British Consul at Stettin for the 
purposes of service. The consul handed the writ toa 
German notary, who caused service to be effected by a 
process-server, a certificate of such service being in- 
dorsed on the writ by the process-server and attested 
by the notary. The Judicature Act, however, re- 
quires that, in order to render valid such service in 
foreign countries, it must be verified by affidavit 
sworn beforea consul or vice-consul; that affidavit 
the English Foreign Office, in deference to German 
susceptibilities, has forbidden the consuls or vice-con- 
suls to administer. Application was made to the 
Divisional Court to dispense with the affidavit, but the 
court held that it had no power to do so, and the plain- 
tiff, if he wishes to continue his action, has no alterna- 
tive but to send out, from England, a person who can 
serve the writ in Pomerania and depose tothe fact 
before an English tribunal in England. It would ap- 
pear desirable that the administration of justice—a 
matter in which all nations are equally interested— 
should be facilitated to the last degree. The matter is 
one in which all interests are the same, and which 
scarcely seems to admit of the influence of petty jeal- 
ousies. In order, as far as possible, to obviate all 
difficulties, the new rules contain a provision enabling 
a request to a foreign tribunal to issue in the place of 
an order for a commission; in which case evidence is 
taken by foreign officials, in accordance with their own 
rules, and transmitted by them to the English. court. 
It is to be regretted that an international arrangement 
does not exist enabling the service of writs to be 
effected on the same system. There is really no rea- 
son why in criminal matters alone, one State should 
render legal aid to another.—Law Times, London. 


MopEst RECEIVERS.—[Newburgh, N. Y., 14.] 
The case of the United States Trust Company against 
the New York, West Shore & Buffalo Railway Com- 
pany was again before Judge Charles F. Brown, in 
in the Supreme Court this morning. Motion was 
made that there be paid to Abram S. Cassedy, referee 
for the sale of the road, an amount sufficient to pay the 
receivers’ fees as claimed by them, about $750,000, in 
case it shall be determined that the Haggerty act ap- 
plies, which fixes their compensation at a percentage 
on receipts and disbursements. As it would require 
the payment of alarge amount of money to the re- 





feree to await the decision of the Court of Appeals, the 
court ordered that instead of such payment, the road 
be sold subject to such claim for receivers’ fees as the 
court shall finally order. In other words the road 
should be sold subject to such receivers’ fees as the 
Court of Appeals shall finally determine. In giving 
this ruling the court said that the sale of the road 
should not be postponed. If postponed and receivers 
continue to run it, it meant a loss of $100,000 or $150,- 
000 per month to the road. He also said that he 
thought the receivers should have an opportunity of 
a review of the evidence in the case. Eminent lawyers 
had advised them that they had grounds to apply for 
the compensation asked for, and they should be al- 
lowed to ascertain if they were entitled to it.—Press 
Despatch. 


A Prma FaciE Case. [Ed. Jetsam and Flotsam:] 
One of our Detroit justices when expostulated with by 
the defendant against whom he had just decided the 
case, gave as a reason for so doing: “The plaintiff 
musht have had a good case against yez, or he would’nt 
have brot the suit.” A pointer for some Supreme 
Court, viz.: that the bringing of the suit, makes outa 
prima facie case for plaintiff.—A. G. M., Detroit. 


Law Suirs Lost anD Won. [Ed. Jetsam and 
Flotsam:] A law suit is lost or won in many ways. 
It is won by a clear statement to a fair jury, with 
enough testimony to convince plain men of your the- 
ory, Which with evidence to match should be known 
to counsel in advance of the trial. It is lost by not 
knowing the enemy’s position in season. Your own 
client begins the blunder by keeping back part of the 
facts that will injure him and aid the enemy,—facts 
that wise counsel could easily explain if advised of 
earlier. It is often lost by a wrong theory,—one taken 
to please a client,—when he has no right to dictate 
more than to suggest facts, and let counsel prescribe 
remedies. These overwise clients, that come so near 
being lawyers and always blunder in their plans, are 
dangerous advisers! Suits are won very often by the 
skill of advocates, or tact in the use of evidence. It 
is a sort of legal workmanship—a sending the shot to 
the centre of the target, instead of out among the 
leavesat random. The science of good practice is that 
art which teaches a builder to discard bad timber; to 
prepare what he uses with precise care, and fit it with 
precision ta.the members of the building; that teaches 
a mason to make joints before reaching the building 
he is erecting. The plan in the brain is the science of 
it all. The skilled architect builds for eternity; the 
sham tenant house builder uses rubbish in his found- 
ations. Suits are lost by a lack of interest in details, 
a lack of clearness in evidence, or some want of tact in 
the conduct of counsel.* 

J. W. DONOVAN. 

*Are they not sometimes lost by a lack of merit in your 
client’s case?—Ed. Jetsam and Flotsam. 


LEARNED AND ACUTE, BUT DEAF AND CROSS.— 
The court in which Mr. Justice Field sits without a 
jury is rapidly becoming one in which it must be pain- 
ful to practice. His physical infirmity taxes the vocal 
powers of the Bar to an extent almost unbearable; 
whilst the frequency with which he comes into collision 
with the Bar is becoming a scandal. Eminent 4s this 
judge is for his learning and acuteness, it is deplorable 
that his judicial career should be prolonged under 
conditions which cannot reflect credit on himself or 
noon the administration of justice.—Luw Times (Lon- 

on). 
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